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CURRENT EVENTS. 





Tue Law or Singinc Funps.—We are not 
given to noticing lawyers’ briefs ; but we have 
received a brief in one case called the New 
York Sinking Fund Case, which perhaps jus- 
tifies an exception. It was prepared by 
Simon Sterne, Esq., a gentleman who, even 
in the making of a brief, is obliged, by the 
very constitution of his mind, to be scholarly 
and philosophical. We once heard a gentle- 
man, who took opposite sides from that tak- 
en by Mr. Sterne on a hotly contested ques- 
tion, speak of him privately as a doctrinaire, 
and we thought that, under the circumstances, 
it was paying hima very high compliment. A 
man who in astate of ill humor calls another 
a doctrinaire, will, when in good humor, call 
him a philosopher. There is here a good 
deal of learning, both legal and economical, 
on the subject of sinking funds, and any one 
who has occasion to investigate such a matter 
would not waste his time by reading this 
brief. 





‘Fue Soutn Carorina Bar Association met 
at Columbia on the 7th and 8th of December. 
The President, Hon. A. G. Magrath, deliv- 
ered the usual address. Essays were read as 
follows: ‘‘Life Tenure of Judges,’’ by Joseph 
Daniel Pope of Columbia; ‘‘Separate Crim- 
inal Courts,’’ by Gen. W. W. Harllee of Ma- 
rion; ‘‘Common Law,’’ by W. A. Lee, of 
Abbeville ; ‘‘Equity, and What is Not,’’ by 
J. F. J. Caldwell, of Newberry. On Wed- 
nesday evening the annual address was deliv- 
ered in the hall of the House of Representa- 
tives by the Hon. Jno. F. Dillon, of New 
York. This address was a rare treat to all 
who heard it, and we understand that the 
substance of it will be republished in the 
American Law Review in a ‘‘symposium’’ on 
the subject of codification. The whole ended 
with the usual dinner, without which a bar 
meeting would be avery unsatisfactory af- 
fair. Altogether, the bar of South Carolina 
are to be congratulated upon so successful an 
inauguration of their bar association. 
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Cotorep Lawyers 1n Cuicaco.—A curious 
movement took place not long since among a 
portion of the Chicago bar, the object of 
which was to expose two colored pretenders 
named Jimmey Jones and Henry P. Symmes, 
alias Paine Symmes, who were holding them- 
selves out as members of the legal profession 
without being duly licensed orenrolled. The 
movement took place among the colored 
members of the bar, who regarded the 
conduct of these pretenders as deroga- 
tory to the good name of the colored law- 
yers of Chicago who were regularly enrolled. 
The meeting developed the fact that Chicago 
has twelve colored lawyers, regularly enrolled 
as practitioners in its courts, whose names 
are as follows: ‘‘Edward H. Morris, JohnG. 
Jones, Lewis Washington, George W. W. 
Lytle, F. L. Barnett, G. W. E. Thomas, 
Alexander Clark, Maurice Bauman, Loyd G. 
Wheeler, Joseph R Wyle, S. L. Williams, 
F. L. McGhee.’’ 


~ 
+> 





Tue Kansas Bar Assocration.—This body 
met and carried out the programme an- 
nounced by us in a former number, except 
that one of the readers, Mr. Sloss, of Wichi- 
ta, was prevented by the blizzard from re- 
turning home in time to get his manuscript; 
so that his paper was not read, but will ap- 
pear in the transactions. The association 
paid a handsome compliment to Ex-Chief 
Justice Kingman, by electing him a life mem- 
ber unanimously, without payment of the ini- 
tiation fee or future dues. The following offi- 
cers for the ensuing year were unanimously 
elected : 

President —A. H. Horton, Atchison. 


Vice President—E. 8. Torrance, Winfield. 
Secretary—Jobn W. Day, Topeka. 
Treasurer—D. M. Valentine, Topeka. 

Executive Council—W. A. Johnston, Minneapo- 
lis; John Guthrie, Topeka; A. W. Benson, Otta- 
wa; M. B. Nicholson, Council Grove; John H. 
Mahan, Abilene. 

Delegates to attend the American Bar Association 
at Saratoga—D. J. Brewer, Leavenworth; W. H. 
Rossington, Topeka; T. D. Miles, Atchison. 





SOMETHING TOO MUCH OF THIS.—We have 
received from Henry E. Heighton, Esq., one 
of the counsel for the defendants in the case 
of Huse v. Den, pending in the Superior 








122 THE CENTRAL LAW JOURNAL. [No. 6. 








Court of Santa Clara County, Cal., his brief 
and argument. It is 303 pages in length. 
The case must be either an excéedingly difli- 
cult one upon its facts, or the questions of 
law arising must be exceedingly numerous 
and complicated to require such labored 
treatment. Before presenting to a court of 
justice a printed argument of this length, 
counsel ought to stop and inquire whether, 
considering the duty which he owes to other 
suitors, the judge will ever find time to read 
it. Our opinion is that long briefs and long 
printed arguments should receive the same 
condemnation as long judicial opinions. 
Long arguments are an attack upon the lives 
of the judges; long opinions are an attack 
upon the lives of the profession. The very 
length of this argument precludes any at- 
tempt upon our part to read it; and therefore 
it would be unjust to the learned author of 
it, and perhaps also to the interests which he 
represents, to venture an opinion of its 
merits. ; 





An Arson AssociaTion.—A_ press dispatch 
from Charlesto:, W. Va., claims that there 
has been discovered among the most promin- 
ent citizens of that town an organized con- 
spiracy that has existed for several years, the 
object of which is the destruction of prop- 
erty by fire for the purpose of defrauding in- 
surance companies. The charge is made that 
the insurance companies in Wheeling, ten in 
all, have lost through this conspiracy, the to- 
tal amount of about $12,000. Two arrests 
have been made of persons alleged to have 
been hired by members of this conspiracy to 
set fire to property. In one case the proof is 
said to be conclusive, and in the other the 
person arrested has confessed, implicating 
the person who hired him to commit the 
crime. 





Givinc THE Bator To Corporations. — 
The city council of Montreal have decided to 
apply to the legislature for an amendment to 
the charter of that city, conferring the elec- 
tive franchise upon spinsters and widows who 
possess the elective property qualifications. 
The Ontario legislature has already passed a 
bill which gives such rights to women. The 





Montreal Gazette, commenting on these ad- 
vances in political right, suggests that, as 
they proceed upon the idea of the right of 
property to vote, the ballot should be given 
to corporations. The Albany Times does not 
take to this proposition kindly, since corpo- 
rations have no souls, aud it would be leaving 
the humanizing element out of the question. 
It will be a long time in this country before 
corporations in their aggregate character pos- 
sess the elective franchise. The average 
American citizen has settled down to the opin- 
ion that they possess franchises enough al- 
ready. 





THE Proposep CONSTITUTIONAL - AMEND- 
MENT TOUCHING THE SUPREME Court oF Kan- 
sas.—There is a proposition in fieri for a con- 
stitutional amendment in Kansas looking to 
re-organizing and increasing the membership 
of its Supreme Court. In an able address 
advocating the passage of this amendment, 
before the Kansas Bar Association at its re- 
cent meeting, Chief Justice Horton, of Kan- 
sas, described the proposition as follows: 
“‘The proposition submitted is to strike out § 
2, article 3, of the State Constitution, refer- 
ring to the judicial department, and amend § 
13 of the article, by inserting in lieu of § 2, 
and as amendatory to § 13, provisions that 
the Supreme Court shall consist of five jus- 
tices, giving the legislature the power to in- 
crease the number to seven whenever two- 
thirds of the members of each house shall 
concur. When the court shall consist of five 
justices, three will constitute a quorum, and 
a concurrence of three will be necessary to 
every decision. If, in the future, the court 
should be increased to seven, four will con- 
stitute a quorum. The justice holding the 
oldest commission is to be the chief justice; 
the term of office of each justice to be ten 
years; one to be elected at the general elec- 
tion every two years, whose term of office 
will commence on the second Monday of 
January next after his election. The two 
additional justices provided for by the amend- 
ment are to be appointed by the governor, 
and are to hold their offices until the general 
election in 1887, when their successors are to 
be elected—one to serve until the second 
Monday of January, 1895, and the other to 
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serve until the second Monday of January, 
1897. All qualified electors of the State, 
thirty-five years of age and upward, who have 
been admitted as attorneys of the Supreme 
Court, will be eligible to election or appoint- 
ment to the office of justice of the court. 
The salary of each justice is not to be less 
than $5,000 a year. The justices now in 
office are to ‘continue during the term for 
which they were elected. You will therefore 
see that the important changes by the pro- 
posed amendment are: An increase of the 
working force of the court from three to five 
members; the lengthening of the term of 
office of the justices hereafter elected from 
six to ten years; the raising of the 
annual salaries of the justices from $3,000 
to $5,000; and the removal of the disability 
resting upon district judges of the State dur- 
ing the term of office for which they are 
elected, by making them eligible to election 
or appointment to the Supreme Bench.”’ 





SALARIES OF APPELLATE JuDGES.— In the 
address already alluded to, Chief Justice 
Horton states the salaries of the judges of 
the highest courts in several of the States to 
be as follows: California, seven judges, $6,- 
000 each; Connecticut, five judges, $4,000 
each; Illinois, seven judges, $5,000 each; 
Kentucky, four judges, $5,000 each; Louisi- 
ana, five judges, $5,000 each ; Massachusetts, 
seven judges, $6,000 each, chief justice, $6,- 
500; Missouri, five judges, $4,500 each; 
Nevada, three judges, $6,000 each; New 
York, seven judges, $7,000 each, chief jus- 
tice, $7,500, and $2,000 to each judge for 
expenses; Pennsylvania, seven judges, $8,- 
000 each, chief justice, $8,500; Rhode Isl- 
and, 5 judges, $4,000 each, chief justice, 
$4,500; Wisconsin, five judges, $5,000 each. 
The United States circuit judges, nine in 
number, receive each a salary of $6,000 a 
year. The justices of the United States 
Supreme Court, nine in number, receive each 
a salary of $10,000 a year—th chief justice 
receiving $10,500. He adds to it the gratify- 
ing statement that a bill is now pending in 
Congress to increase the salaries of the United 
States district judges, fifty-six in number, to 
$5,000 a year, and there is every assurance 
that this measure will be successful. It has 
already passed the senate. 





NOTES OF RECENT DECISIONS. 





Larceny. [Ittumrnatinc Gas]. Larceny 
oF ILtuminatinG Gas.—ZJn State v. Wellman! 
in the Supreme Court of Minnesota, the com- 
plainant had been indicted for the larceny of 
illuminating gas. The evidence was that he 
was a boarder in a house which was supplied 
with illuminating gas by the company; that 
he secretly made such a connection of the 
pipes as to allow the gas to pass around the 
meter. The question was whether he could 
be convicted notwithstanding that his purpose 
was not to convert the gas to his own use but 
to convert to the use of another, namely the 
landlady. The court hold that it is enough 
to constitute larceny if the property is taken 
with the felonious intent of converting it to 
the use of a person other than the owner. 
They also hold that, even if it were necessary 
that it should be taken with the intent to con- 
vert it to the use of the taker, evidence of 
such intent was sufficiently shown by the fact 
that he was an inmate of the house and would 
share the use of it with the other inmates. 





AssauLt. [DeriniTion]. Portinc an Ux- 
LOADED GuN IN MENACING MANNER DOES NOT 
Constirute—In Chapman v. State,? it was 
held by the Supreme Court of Alabama, Som- 
erville, J., delivering the opinion of court, that 
it was not an assault for the defendant to pre- 
sent or aim an unloaded gun at the person 
charged to be assaulted in such a menacing 
manner as to terrify him, and within such 
distance as to have been dangerous had the 
weapon been loaded and discharged. The 
court said: ‘‘We are of the opinion that the 
better view is, that presenting an unloaded 
gun at one who supposes it to be loaded, al- 
though within the distance the gun would 
carry if loaded, is not, without more, 
such an assault as can be punished crim- 
inally, although it may sustain a civil suit 
for damages.’’ The approved definition of 
an assault involves the idea of an in- 
choate violence to the person of another, 
with the present means of carrying the intent 
into effect. Most of our decisions recog- 


125 N. W. Rep. 395. 

2 Chapman V. State, Ala., Dec. Term, 1885, in MS. 

3 2Greenl. Ev. § 32; Roscoe’s Cr. Ev., (7th Ed.) 296; 
People v. Lilley, 43 Mich. 521. 








124 


THE CENTRAL LAW JOURNAL. 


[No. 6. 








nize the old view of the text books, that 
there can be no criminal assault without a 
present intention, as well as present ability 
of using some violence against the person of 
another. The true test cannot be the mere 
tendency of an act to produce a breach of the 
peace, for opprobrious language has this ten- 
dency, and no words, however violent or abus- 
ive, can, at common law, constitute an assault. 
The test, moreover, in criminal cases, cannot 
be the mere fact of unlawfully putting one in 
fear or creating alarm in the mind, for one 
may obviously be assaulted although in com- 
plete ignorance of the fact, and, therefore, 
entirely free from alarm.’ These views are 
sustained by the spirit of our own adjudged 
cases, cited above, as well as by the following 
authorities which are directly in point. The 
opposite view is sustained by the following 
authorities.’ ’’ 


41 Russ. Cr. (9th Ed.) *1019; State v. Blackwell, 9 
Ala. 79; Johnson v. State, 43 Ala. 354; Lauson v. State, 
3 Ala. 14. 

5 People v. Lilley, 43 Mich. 525. 

6 2Greenl. Ev. Law Rep. 271- 275; 2 Add. on Torts, § 
788; Roscoe’s Crim. Ev. *296; 1 Rus. Cr. *1020; Blake, 
v. Barnard, 9 C. & P. 626; Reg. v. James, 1C. & R.530; 
Robinson vy. State, 31 Tex. 170; McKay v. State, 44 Tex. 
43; State v. Davis, 35 Amer. Dec. 735. 

72 Bish. Crim. Law (7th Ed.) § 32;1 Whart. Cr. Law 
(9th Ed.) § § 603, 182; Reg. v. St. George, 9C. & P. 483; 
Com. v. White, 110 Mass. 407; State v. Shepard, 10 Iowa, 
126; State v. Smith, 2 Hump. 457; 3 Greenl. Ev. § 59; 
1 Arch. Cr. Pr. & Pl. 907; State v. Benedict, 11 Vt. 238; 
State v. Neely, 74 N. C. 425, S. C. 21 Amer. Rep. 496. 








REMEDY BY EXECUTION — FRAUDU- 
LENT CONVEYANCES. 





The remedy to be pursued by creditors to 
avoid fraudulent conveyances made by debt- 
ors, often becomes a question of much diffi- 
culty, and this has been increased by the con- 
flict of authority, sometimes in the decisions 
of the same courts, touching the nature of 
the title acquired by the grantee under a 
fraudulent conveyance. In some States it is 
held that the legal title passes to the fraudu- 
lent grantee, notwithstanding the statute de- 
clares that such conveyance shall be ‘‘utterly 
void.’’ Hence, under this rule, it is held that 
inasmuch as the lien of a judgment does not 
extend to equitable estates except by express 
provision of statute,! a judgment against the 


1 Freeman Judg’ts, § 348. 





vendor will not confer a lien upon lands 
fraudulently aliened in the absence of stat- 
ute.2 It was not until the 29 Charles II, ec. 
3, that equitable estates became vendible on 
execution, and though similar statutes have 
generally been enacted in most of the States 
of the Union, the execution, not the judg- 
ment, confers the lien.* If the statute does 
not give the right to levy upon equitable es- 
tates, then the only remedy is by creditor’s 
bill; and the filing of the bill creates a lien, 
and is sometimes called an equitable levy.* 

It would seem plain that under such a rule, 
though the statute authorize the execution 
sales of equitable estates, that the legal title 
remaining in the fraudulent grantee, eject- 
ment would not lie on the title of the execu- 
tion purchaser; but the remedy would be 
solely in equity to set aside the fraudulent 
deed, and in which a writ in the nature of a 
writ of habere facias would be awarded.® 

On the other hand where the rule obtains 
that the legal title does not pass to the fraud- 
ulent grantee as against creditors different 
conclusions follow. Mr. Bump lays it down 
that the lien of a judgment will extend to 
such an interest, precisely as if no transfer 
had been made, for the transfer, being a nul- 
lity against creditors, the legal as well as the 
equitable title remains in the debtor. But 
this is open to some question, for it would 
seem that even under the rule holding the 
conveyance a nullity as against creditors 
that the conveyance is considered oper- 
ative, until the creditor by some act 
done shows an intention to avoid it, 
and therefore the judgment alone will not 
confer a lien, at least as against other cred- 
itors or third parties.?/ But when the creditor 
elects to treat the conveyance as void, it will 
be regarded as merely colorable and as not 
conferring any title upon the fraudulent 
grantee.* Ejectment may be brought on title 
acquired at execution sale; and the remedy 
of execution purchaser in equity has been 


2 In re Estes, 12 Cent. L. J., 135. 

3 McKeithan v. Walker, 66 N. C. 96. 

4 Miller v. Sherry, 2 Wall. 248. 

5 Henderson v. Dickey, 50 Mo. 161; Harrison v. 
Kramer, 3 Iowa 543. - 

6 Bump Fraud. Conv. 474, 3rd Ed.; Jacoby’s Appeal, 
67 Penn. St. 434. 

7 Parker v. Freeman, 2 Tenn. ch. 612. 

8 Bump Fraud Conv. 529, 3rd Ed.; Hoffman’s Ap- 
peal, 8 Wright 95. 
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repeatedly denied.? Whether equity has ju- 
risdiction solely on the ground of fraud is a 
question of doubt.” But it is well established 
that a judgment creditor may come into equity 
before sale to have a fraudulent deed set 
aside, in order to remove embarrassments to 
the sale and secure full price; but this re- 
lief will not be allowed after sale on execu- 
tion, unless sought by a person in possession ; 
for a bill to remove a cloud will not lie in 
favor of one not in possession.” 

The rule that the legal title does not pass 
toa fraudulent grantee seems to have ob- 
tained as early as the time of Lord Coke, who 
alludes to the statute of Elizabeth while dis- 
cussing the subject of executions ; ” and it will 
be remembered that it was not until long af- 
ter, that executions ran against equitable es- 
tates (29 Car. 2). In Gooche’s Case," cited 
by him in this connection, it was laid down 
that a fraudulent deed could be attacked in 
an ejectione firme. 

Constructive, as well as actual fraud, is 
cognizable at law, but there is a class of the 
former which is cognizable alone in equity. 
A conveyance upon valuable consideration, 
though inadequate, where no actual fraud, or 
notice of fraud, is imputed to the vendee, 
will be entirely good in a court of law; but 
in equity the consideration will be weighed,and 
though the grantee may be free from actual 
fraud, yet if the consideration shall be so inad- 
equate as to be palpably less than the real 
value of the property, or what it might rea- 
sonably be supposed that the vendor would 
have taken from any other person, equity will 
regard the conveyance as partially voluntary, 
for a debtor must be just before he is gener- 
ous, and therefore to the extent that it is vol- 
untary it will be regarded as constructively 
fraudulent as against the grantor’s creditors." 


% Smith v. Cockrell, 66 Ala. 82. 

10 Mr. Bump is of opinion that it has. Fraud. Conv. 
530. While in Smith v. Cockrell, supra, the question 
was elaborately examined and a majority of the court 
held that jurisdiction on that ground alone did not ex- 
ist. 

11 Zoll v. Soper, 75 Mo. 460; Kerr v. Kerr, 3 Lea 225; 
Loving v. Pairo, 10 Iowa 289. 

12 Smith v. Cockrell, 66 Ala. 82; Messman v. Hug- 
gard, 46 Mich. 559; Harrington v. Williams, 31 Tex. 
448, 460: Keane v. Kyne, 66 Mo. 216. 

13 1 Inst., § 504, 290, b. 

145 Co. 60. 

1 Bump Fraud. Conv. 294, 3rd Ed.; Wright v. Stan- 
ard, 2 Brock. C. C., p. 311. 

16 Bump Fraud. Conv. 294. 





But, in such case, the conveyance being only 
partially fraudulent, by construction, be- 
cause only partially vo:untary, and the grantee 
being free from actual fraud, he not only has 
a perfect legal title, but also a prior equity 
to the extent of the consideration actu- 
ally paid; and for that purpose the con- 
veyance will be treated as a security.” And 
inasmuch as actual fraud will not be pre- 
sumed where the facts consist as well with 
honesty as they do with fraudulent intent, 
the conveyance will be regarded as only par- 
tially fraudulent even in the face of circum- 
stances, which, though suspicious, are not 
strong enough to show actual fraud.” Such 
a grantee not only has a prior equity to the 
extent of the consideration actually paid in 
good faith, but furthermore he has an equity 
superior to the creditor in the surplus after 
paying the creditor.” A sale under execu- 
tion will not deprive the original grantee of 
these equities. For the statute concerning 
fraudulent conveyances, observes Lord Mans- 
field, is not to be so strained in support of 
creditors as will make third parties suffer 
when they act in good faith.” 

An important question arises in this con- 
nection, whether such an interest resulting in 
favor of creditors is within the statute con- 
cerning execution sales of equitable estates. 
Speaking of the 29 Car. II. Mr. Freeman 
has observed, that ‘‘the tendency of the de- 
cisions has been such as to restrict the opera- 
tion of this statute to estates therein clearly 
and expressly designated. It by no means 
follows that in States which have adopted 
this or a similar statute, all equitable estates 
are subject to execution. On the contrary it 
will be found that the equitable interests com- 
ing within the statute are extremely rare.’’” 
Its operation has generally been confined to 


17 MeMeekir v. Edmonds, 1 Hill Ch. 288; Van Wyck 
v. Baker, 16 Hun, 169; Gordon v. Tweedy, 71 Ala. 213; 
Patrick vy. Patrick, 77 Ills. 560; Stamy v. Laning, 58 
Iowa 662. . 

18 Ames v. Gilmore, 59 Mo. 537. 

19 Boyd v. Dunlap, 1 Johns. Ch. 478; Keeder v, 
Murphy, 45 Iowa 413; Hatfield v. Simmons, 12 Heisk. 
253. 


2 Allen v. Russell, 78 Ky. 116; Boyd v. Dunlap, 1 
John. Ch. 478; Van Wyck v. Baker, 10 Hun, 39; 5s. c. 
16 Hun, 169; Murdock vy. Wills, 9 W. Va. 552. 

21 Boyd v. Dunlap, 1 John. Ch. 478. 

2 Cadogan v. Kennett, 2 Cowp. 402; Farlin v. Shook, 
30 Kans. 401; Bump Fraud. Cony. p. 12, 3rd. Ed. 

23 Freeman Ex., § 187. 
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bare and simple trusts, unmixed with the 
equities of third persons.** And the tendency 
mentioned by Mr. Freeman is especially 
marked in the late cases. The good sense of 
such an interpretation of the statute is appar- 
ent when we reflect that the extent of the in- 
terest sold on execution must always be 
doubtful and in many cases unascertainable 
without resort to chancery, whose machinery 
is alone competent to ascertain and adjust 
conflicting equities; and if such uncertain in- 
terests were saleable on execution the main 
purpose of the statute would be defeated as 
the interests of both debtor and creditor 
would be sacrificed, litigation be encouraged 
and the speculator alone be enriched. It is 
therefore generally held that the statute does 
not extend to any but bare and simple trusts 
unmixed with conflicting equities.~ And the 
remedy of the creditor is in chancery to 
charge his debt against the trust property, 
where the equities of all parties will be fully 


ascertained and protected.” 
Gipeon D. Bantz. 


% Lewin Trusts, 547; Doe dem. v. Greenhill, 3 Barn. 
& Ald. 690. 

2% Farlin v. Shook, 30 Kans. 401; Bennett v. Hutton, 
33 Ark. 768; Hopkin v. Cary, 23 Miss. 59; Smith v, 
Cockrell, 66 Ala. p. 82; Kerr v. Kerr, 3 Lea 228; Mc- 
Keithan v. Walker, 66 N.C. 95; Melton v. Davidson, 
6 Ired. Eq. 194; Messman v. Huggard, 46 Mich. 559; 
Cranson v. Smith, 47 Mich. 190; see also p. 647. 

%Farlin v. Shook, 30 Kans. 401; Bennett v. Mus- 
grave, 2 Ves. Sr. 51; Bennett v. Hutton, 33 Ark. 768; 
Hopkins v. Carey, 23 Miss. 59; Kerr v. Kerr, 3 Lea 228. 





REAL ESTATE BROKERS, THEIR RIGHT 
TO COMMISSIONS. 





It is not always necessary, to entitle a real 
estate broker to recover commissions, that an 
actual sale should have resulted from his ef- 
forts to dispose of his principal’s property. 
For, as stated by Porter, J., ‘‘a broker, em- 
ployed to make a sale, under an agreement 
for the exclusion of all other agencies, is en- 
titled to his commission when he produces 
@ party ready to make the purchase at a sat- 
isfactory price; and the principal cannot re- 
lieve himself from liability by a capricious 
refusal to consummate the sale, or by a vol- 
untary act of his own, disabling him from 
performance.’’! For the agent has, under 


1 Moses v. Bierling, 31 N. Y. 462; Kock v. Emmer- 
ling 22 How. 69; Hague v. O’Connor, 41 How. Pr. 287; 





those circumstances, done all that can possi- 
bly be required of him. Nothing remains but 
to execute the conveyance, and no one can do 
that but the owner. So, where the broker 
produced certain parties who desired to pur- 
chase, and who entered into negotiations with 
the principal, and to whom the latter allowed 
a fixed time within which to decide upon the 
terms offered, but the principal, within that 
time, sold the property to third persons, it 
was held that the broker was entitled to re- 
cover his stipulated commissions.” Nor is the 
broker debarred of his right to compensation 
by the fact that, after he has produced a 
suitable purchaser and after the contract of 
sale has been signed, the latter refuses to 
perform his agreement on account of misrep- 
resentations made by the owner.*® Nor be- 
cause the purchaser declines to carry 
out the contract of sale on accoant of a 
defect in the title to the property, such 
refusal being no fault of the agent. So, in 
a Pennsylvania case, the broker procured a 
purchaser ready to buy, but the vendor’s wife 
refused to join in the deed, and as the pur- 
chaser was unwilling to take the property 
without a release of the wife’s dower-right, 
the sale proved abortive; it was held that the 
broker had earned his commission.® Asa 
general principle, it would seem just to re- 
quire that the broker’s customer should stand 
ready at all times to make good his offers, and 
that the broker should not be allowed to re- 
cover if the customer eventually declined the 
purchase without the fault of the principal. 
But certain modifications of this rule have 
been allowed. Thus, in a case where the 
purchaser agreed with the vendor that if either 
of them should fail to perform the contract 
of sale then entered into he should pay to the 
other a fixed sum as liquidated damages, it 
was thought that the broker was entitled to 
recover his commission, although the pur- 
chaser broke the contract of sale; the deci- 
sion resting on the ground that the vendor 
had agreed to accept the stipulated damages 


Phelan v. Gardner, 43 Cal. 306; Bell v. Kaiser, 50 Mo. 
150; Tyler v. Pars, 52 Mo. 249; Bailey v. Chapman, 41 
Mo. 536; Edwards v. Goldsmith, 16 Pa. St. 43. 

2 Reed’s Ex’rs v. Reed, 82 Pa. St. 420; Lane v. Al- 
bright, 49 Ind. 275. 

3 Glentworth v. Luther, 21 Barb. 145. 

4 Doty v. Miller, 43 Barb. 529; Knapp v. Wallace, 41 
N. Y. 477. 

5 Clapp v. Hughes, 1 Phila. 382. 
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as an equivalent for full performance, and 
therefore, so far as concerned the broker, the 
case was the same as if full performance had 
been made.® And further, if the broker brings 
the parties together, and they then see fit to 
take the matter out of his hands and complete 
the negotiations themselves, and a sale is 
effected, the broker has earned his commis- 
sion.’ 

It is absolutely essential to the broker’s 
right to recover that he should have been (in 
the language of the cases) the ‘‘procuring 
cause”’ of the sale. That is to say, the sale 
must result directly and naturally from his 
exertions. If such is the case, it makes no 
matter how slight his efforts have been or how 
apparently inconsiderable his agency in the 
affair. The law raises no standard for his 
exertions, nor does it prescribe a course of 
actions which he is to perform, before earning 
his remuneration. Any circumstances are suffi- 
cient which actually induce the vendee to make 
the purchase. Thus, in an interesting Eng- 
lish case, it appeared that the agent had failed, 
up to a given time, to effect a sale, where- 
upon the owner told him that he had con- 
cluded not to part with his property, but sub- 
sequently the owner privately negotiated a 
sale with a person who (as it was shown), 
had been attracted to the office of the broker 
by the advertisements displayed by him, and 
had learned from him the name and address 
of the owner; it was held that the agent was 
entitled to recover his stipulated commission.® 
This case may perhaps be regarded as push- 
ing the rule to its extreme limits, but it will 
serve to illustrate the general principle. In 
another instance the facts were as follows: 
The defendant placed his house in the plaint- 
iff’s hands for sale; plaintiff advertised the 
property ; one G. saw the advertisement, and 
thought it would probably suit B., a friend of 
his who was desirous to purchase such a 
house; G. therefore went to the plaintiff’s 
office and ascertained the vendor’s name, the 
price, and terms of sale, and reported the 
same to B., who then went to the owner and 
bought the house. It was held that the 


6 Leete v. Norton,43 Conn. 219; andsee Love v. Mil- 
ler, 53 Ind. 294. 

7 Ludlow v. Carman, 2 Hilton (N. Y.) 107. 

8 Green v. Bartlett, 14 C. B. N.S. 681; Shepherd v. 
Hedden, 29 N. J. L. 334; Pope v. Beals, 108 Mass. 561. 
But see Charlton v. Wood, 11 Heisk. 19. 





plaintiff was entitled to recover his commis- 
sion, for G.’s acts, performed in behalf of B., 
were the same asif done by the latter him- 
self. But if the services of the broker, 
whatever they may have been, have distinct- 
ly failed to accomplish the sale, and the ne- 
gotiation has been definitely abandoned, the 
broker has no right to commissions, although 
the same party is eventually ‘‘induced by 
other persons to reconsider his resolution, and 
then makes the purchase as the consequence 
of such secondary or supervening influ- 
ence :’’!? because in such case the agent can- 
not justly be considered the procuring cause 
of the sale. To take another illustration; it 
appeared that the plaintiff, a real estate bro- 
ker, sent a customer to the vendor, who be- 
gan negotiations for a purchase; but before 
making any binding contract, he discovered 
a defect in the title; the vendor then agreed 
with the customer that he would sell the land 
at public auction under a power by the due 
execution of which a clear title could be con- 
veyed, and the customer agreed to buy at the 
auction; but when the property came to be 
sold, a stranger bought it; it was held that 
the connection of the plaintiff with this sale 
was too remote to entitle him to a commis- 
sion."! 

In the next place, to enable the broker to 
recover, he must either show that he was ex- 
pressly employed by the principal, or else the 
circumstances must be such that the fact of 
employment is a necessary implication of law, 
from the recognition and acceptance of his 
services by the principal.” Thus where the 
vendor distinctly refused to employ the bro- 
ker, in negotiating the sale of his property, 
the mere fact that the latter, having discov- 
ered the price, sent a purchaser who finally 
bought the property, will not entitle him to 
commissions.” 

Again, where a broker contracts to procure 
a purchaser for the property on certain speci- 
fied terms, he must produce a person ready 
and willing to buy on those terms.“ And if 


® Lincoln v. McClatchie, 36 Conn. 136. 

10 Earp. v. Cummins, 54 Pa. St. 394. 

11 Tombs v. Alexander, 101 Mass. 255. 

2 Atwater v. Lockwood, 39 Conn. 45; Hinds v. Hen- 
ry, 36N. J. L. 328. 

13 Pierce vy. Thomas, 4 E. D. Smith (N. Y.) 354. 

4 Hamlin v. Schulte, 1? Reporter, 562; Rees v. Spru- 
ance, 45 Ill. 308; Clendenon v. Pancoast, 75 Pa. St 213; 
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he incorporates additional stipulations, affect- 
ing the substance of the bargain, into the 
contract of sale which he makes, it is not a 
compliance with his findertaking, and he s 
not entitled to commissions." But it is to be 
noted, on the one hand, that the principal 
may ratify the broker’s ayreement to sell on 
different terms from those contained in his 
instructions, and such ratification is equiva- 
lent to a prior authority ; and on the other 
hand, that the principal cannot escape his 
liability by underselling. Hence if, upon the 
procurement of the broker, a purchaser seeks 
the vendor and negotiates with him, and the 
vendor therupon voluntarily reduces the price 
of the property, or the quantity, or otherwise 
changes the terms of sale as proposed to the 
broker, so that a sale is consummated, or 
terms or conditions are offered which the in- 
tending purchaser is willing to accept, in 
either such case the broker will be entitled to 
his commission, atthe rate specified in his 
agreement.” 

In the next place, some of the cases set up 
the broad rule that, to entitle the broker to 
recover, it is not sufficient for him to show 
the mere fact that he has procured a pur- 
chaser ready and willing to buy, but it is also 
incumbent on him to prove that the latter was 
pecuniarily responsible; for an offer might 
be made by one who had no means to buy 
the property, and against whom a claim for 
damages, for breach of the contract of pur- 
chase, could not be enforced, and such an 
offer should not he considered a performance 
of the broker’s undertaking to negotiate the 
sale. But there is a modification of this 
rule, introduced by the New York decisions, 
which seems to commend itself as reasonable 
and just. It is to this effect, that it is not 
necessary for the broker to prove in the first 
instance that his customer was pecuniarily re- 
sponsible, that the law will presume such to 
have been the case in the absence of evidence 
to the contrary, and that if the principal 
seeks to justify his refusal to consummate the 
sale on this ground, the burden of proof is 


Schwartze v. Yearly, 31 Md. 270; McGavock v. Wood- 
lief, 20 How. 221. 

15 Hamlin v. Schulte, supra. 

16 Nesbit v. Helser, 49 Mo. 383. 

17 Stewart v. Mather, 32 Wis. 344; Nesbit v. Helser, 
49 Mo. 383; Gottschalk v. Jennings, 1 La. An. 5. 

18 Iselin v. Griffith, (Sup. Ct. Iowa, 1884) 17 Reporter, 
431; Coleman v. Meade, 13 Bush, 358. 





on him to show that the proposed buyer was not 
in sufficiently solvent circumstances to carry 
out his engagement.” 

The fact that he has employed a broker to 
negotiate a sale of his property does not pre- 
clude the owner from making any efforts on 
his own part to find a purchaser; andif he 
succeeds in effecting a sale entirely through 
his own exertions, and without any aid or in- 
terference on the part of the broker, the latter 
is not entitled to commissions.” But if the 
broker has already commenced a negotiation 
for the sale of the property, the owner can- 
not take that negotiation into his own hands 
and complete it, thus availing himself of the 
previous exertions of the broker, and then 
refuse to make the stipulated compensation. 
If the principal proceeds in this manner, and 
sells the property at a lower price than that 
at which it was held by the agent, the latter 
is entitled te at least a rateable proportion of 
the agreed commission.” However, if the 
broker fails to bring the customer to terms, 
and definitely abandons the negotiation, he 
thereby renounces any right to compensation 
for such services, when the owner subse- 
quently sells to the same party.” 

The foregoing remarks are to be applied 
to the case where a single broker is employed, 
to the exclusion of all other agencies. But as 
it is by no means uncommon for a vendor to 
place his property in the hands of several 
agents, at the same time, for sale, it becomes 
important to discover the rules which are to 
govern their respective claims to commissions 
in such case. And in the first place, it is 
laid down that when a vendor places the same 
property in the hands of several independent 
agents for sale, limiting the authority of each 
to the particular transaction, and one of them 
effects a sale, the authority of the others is 
immediately revoked, without any actual no- 
tice, not on the ground of any privity between 
them, but in consequence of the determina- 
tion of the principal’s estate.* And hence, 
it would seem, if one of the others, having 


19 Cook v. Kroemeke, 4 Daly (N. Y.) 268; Hart v. 
Hoffman, 44 How. Pr. 168. 

20 Chilton v. Butler, 1 E. D. Smith (N. Y.) 150; Me- 
Clave v. Paine, 49 N. Y.561; Wylie v. Marine Bank, 61 
N. Y. 415; Hungerford v. Hicks, 39 Conn. 259. 

21 Keys v. Johnson, 68 Pa. St. 42. 

22 Martin v. Silliman, 53 N. Y. 615. 

23 Wylie v. Marine Bank, 61 N. Y. 415. 

24 Ahern vy. Baker, (Sup. Ct. Minn.) 20 Reporter. 435. 
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no notice of the prior sale, subsequently pro- 
duces a purchaser, it amounts to nothing and 
he is not entitled to compensation. Buta 
mere notice given by the owner to one of the 
agents that he has changed his purpose and 
does not intend to sell, will not affect another, 
and the agency of the latter is not thereby 
revoked ;» ‘because the several brokers have 
no connection with each other sufficient to 
make one chargeable with notice of such a 
fact communicated to another. The entire duty 
of the vendor is performed by remaining neu- 
tral between them, and he has a right to make 
the sale to a buyer produced by any of them, 
without being called upon to decide between 
the several agents as to which of them was the 
primary cause of the purchase.* But in any 
event the plaintiff must show that it was his 
effort and diligence which brought about the 
sale, and not that of another—in other words, 
that he was the procuring cause—before he 
can recover commissions. Thus in a case 
where the broker gave notice to his principal 
that he could do nothing with the property, 
but subsequently told another broker that the 
property was for sale, and the latter procured 
a purchaser and a sale was made, it was held 
that the first broker’s employment was ter- 
minated by his informing his principal that 
he was unable to effect a sale, and therefore 
the commission belonged to the second 
broker, not the first.27 And again, where 
the property was placed in the hands of two 
independent brokers for sale, and one of 
them produced a purchaser, but there was a 
disagreement as to price and the negotiation 
was broken off and abandoned, and some 
time afterwards the second broker succeeded 
in making a sale to the same customer on 
substantially the same terms, it was held that 
if the sale was procured wholly through the 
influence of the second broker, and not as a 
consequence of what the first did in bringing 
the parties together (which the jury found to 
be the fact), then the first broker was not en- 
titled to commissions.” 

A broker cannot in general act for both 
vendor and purchaser in the same transaction 
and charge commissions to each. In attempt- 
ing to do so, he assumes a double agency 

2% Lloyd v. Matthews, 51 N. Y. 124. 

% Vreeland v. Vetterlein, 33 N. J. L. 247. 
27 Holley v. Townsend, 2 Hilton (N. Y.) 34. 


% Livezey v. Miller, (Ct. of Appeals of Md., 1884) 17 
Reporter, 622. 





disapproved of by the law, which imposes 
upon him conflicting and inconsistent duties, 
and which, if exercised without the full knowl- 
edge and free consent of both parties, is not 
to be tolerated.” In such case, it appears, 
he cannot recover compensation from either ;” 
certainly not from the purchaser.** And evi- 
dence of a custom among brokers to so act 
for both parties and charge each with com- 
missions is not admissible on behalf of the 
broker; for such a custom, if established, 
would be unreasonable and opposed to good 
morals and sound public policy.” But where 
the same broker is employed hy both parties, 
and each has notice that he is acting in the 
matter for the other, and, having such notice, 
each agrees to pay him a commission, he can 
recover from both.” And if he acts only as 
a middleman to bring buyer and seller togeth- 
er, after which they are to make their own con- 
tract without any assistance from him, there 
is nothing illegal in his acting for both parties 
and claiming remuneration from each.* 
Where the statute requires a real estate 
broker to take out a license and subjects him 
to a penalty for exercising such business with- 
out doing so, an unlicensed agent cannot re- 
cover for his services rendered in that capac- 
ity, either upon a quantum meruit or on a 
special contract, for the whole transaction is 
illegal.™ But to defeat his recovery it must 
definitely appear on the trial that he is en- 
gaged in that business and that he has no 
license. It will be presumed that he has a 
license, and he need not prove it in order to 
sustain his case, until the contrary is affirma- 
tively shown.® And an individual, not regu- 
larly engaged in the business of a broker, 
may lawfully contract to procure a purchaser 
for a certain property, and the contract is not 
void on account of his having no license, and 
he is entitled to compensation on making a 
sale.” H. Capper Brack. 


Williamsport, Pa. 


29 Lynch v. Fallon, 11 R. I. 311; Raisin v. Clark, 41 
Md. 158; Rice v. Wood, 113 Mass. 133; Lloyd v. Cols- 
ton, 5 Bush, 587. 

30 Rice v. Wood, 113 Mass. 133; Walker v. Osgood, 98 
Mass. 348. 

31 Everhart v. Searle, 71 Pa. St. 256. 

32 Farnsworth v. Hemmer, 1 Allen, 494. 

33 Rowe v. Stevens, 53 N. Y. 621. 

4 Rupp v. Sampson, 16 Gray, 398. 

% Johnson v. Hulings, 103 Pa. St. 498. 

% Shepler v. Scott, 85 Pa. St. 329. 

87 Chadwick v. Collins, 26 Pa. St. 138. 
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NEGOTIABLE NOTES SECURED BY 
MORTGAGE—RIGHTS OF ASSIGNEES 
EITHER BY INDORSEMENT OR DE- 
LIVERY. 





I. Introductory. 
1. Mortgage at common law. 
2. Mortgage in equity. 
3. Theory adopted in the United States. 
4. Debt at first not represented by note or bond. 
TI. Rights of the holders of negotiable notes secured 


by mortgage. 
1. As between mortgagor and mortgagee when none 
of the notes are assigned. 
(a). Statute of limitations. 
2. As between the original parties and the assignees 
of the several notes. 
(a). Holder not subject to antecedent equities. 
(b). Rule in United States and other courts. 
(c). Illinois and other courts holding opposite view. 
8. As between the several assignees of the notes 
themselves and also with the mortgagee. 
(a). Where notes are all payable at same time. 
(b). Where not payable at the same time. 
(c). Rule may be changed by contract. 
(d). Different where the mortgagee retains one of 
the notes. 


I. Introductory.—At common law the or- 
dinary mortgage was, to all intents and pur- 
poses, a conveyance of the legal estate. A 
mortgage in fee immediately vested the mort- 
gagee with the legal title, subject, however, 
to be defeated by the mortgagor’s performing 
the condition by paying the money upon the 
prescribed day. If, on that very day, the 
mortgagor performed the condition by paying 
the money, he thereby put an end to the 
mortgagee’s estate; the legal estate was 
vested in himself, and with it he had the right 
to at once enter upon the land and recover its’ 
possession by an appropriate action at law. 
But if the mortgagor for any reason suffered 
the pay day to go by without paying or ten- 
dering the amount due all his right was ut- 
terly and forever lost; the estate of the mort- 
gagor now became absolute. 

2. This vigorous and we might justly say 
barbarous rule could not long receive the 
commendation of an enlightened people, and 
the chancery court soon took hold of the mat- 
ter and declared that the intent, rather than 
the form should prevail. 

In 1837 Lord Hardwicke laid down the 
doctrine which has been considered as the 
very central conception of the equitable the- 
ory ; that an equity of redemption is an estate 
in land which may be devised, granted or 
entailed with remainders; that it cannot be 





considered as a new right, but such an estate 


whereof there may be seizin; and that a per- 
son, therefore, entitled to an equity of re- 
demption, is considered as the owner of the 
land, and a mortgage in fee is considered as 
personal assets. This equity theory in ref- 
erence to mortgages is looked upon as one of 
the most magnificent triumphs of equity ju- 
risprudence. 

3. These two theories, law and equity, so 
opposed to each other, in every point, have 
not been wholly adopted in any of the States. 
Even those States which preserved the legal 
theory at all, have it modified by some of the 
wholesome features of the equitable theory.' 


1 States adopting this modified legal theory are Ala- 
bama, Knox y. Easton, 38 Ala. 345; Welsh v. Phillips, 
54 Ala. 309; Arkansas, Kannady v. McCarron, 18 Ark. 
166; Terry v. Rosell, 32 Ark 478; Connecticut, Rock- 
weli v. Bradley, 2 Conn. 5; Chamberlain v. Thompson, 
10 Conn. 251; Delaware, Doe v. Tunnell, 1 Houston, 
320; Coochs v. Gerry, 3 Harring, 280; Illinois, Delahay 
v. Clement, 3 Scam. 201; Harper v. Ely, 70 Ill. 581; 
Kentucky, Redman v. Saunders, 2 Dana, 68; Wally v. 
Holt, 14 Bush. 788; Maine, Blaney v. Bearce, 2 Me. 182; 
Wilkins v. French, 20 Me. 111; Maryland, Brown v. 
Stewart, 1 Md. ch. 87; Annapolis R. R.v. Gannt, 39 
Md. ch. 115; Massachusetts, Ewerv. Hodds, 5 Mete. 3; 
Howard v. Robinson, 5 Cush. 153; Mississippi, Har- 
wood vy. Short, 8 Sm. & Mar. 483; Buckley v. Daley, 45 
Miss. 345; Missouri, Walcop v. McKinneys, 10 Mo. 229; 
Pease v. Pilot Knob Iron Co., 49 Mo. 124; New Hamp- 
shire, Brown v. Cram, 1 N. H. 169; Tripe v. Marcy, 39 
N. H. 489; New Jersey, Sanderson v. Price, 1 Sabr., 
Shields v. Lozear, 34 N. J. 496; North Carolina, Hemp- 
hill v. Ross, 66 N. C. 477; State v. Ragland, 75 N. C. 12; 
Ohio, Rands vy. Kendall, 15 O. 671; Allen vy. Everly, 24 
O. 8. 114; Pennsylvania, Youngman y. Elmira, 65 Pa. 
St. 285; Tryson v. Munson, 67 Pa. St. 250; Rhode 
Island, Carpenter v. Carpenter, 6 R. I. 542; Waterman 
vy. Matteson, 4 R. I. 545; Tennessee, Henshawv. Wells, 
9 Hump. 568; Vanve’s heirs v. Johnson, 10 Hump. 214; 
Vermont, Lull vy. Matthews, 19 Vt. 322; Hagar v. 
Brainard, 44 Vt. 294; Virginia and West Virginia, 
Faulkner v. Brockenborough, 4 Rand. 245. States 
having the equitable theory alone are: California, Mc- 
Millen v. Richards, 9 Cal. 365; Trink v. Leroy, 49 Cal. 
314; Colorado, Drake v. Root, 2 Col. 685; Eyster v. 
Gath, 2 Col. 228; Florida, Soutter v. Miller, 15 Fla. 625; 
Statutes 1872, p. 611; Georgia, Code 1880, § 1954; Thas- 
en V. Ball, 56 Ga. 116; Indiana, Revised Stat. p. 355; 
Fletcher v. Holmes, 32 Ind. 513; Iowa, Code 1880 
§ 1938; White v. Rittenmeyer, 30 Ia. 268; Kansas 
Comp. Laws, 1881, see 68, § 1; Chich v. Willetts, 2 Kan. 
291; Louisiana, Code 1875, § 3278; Ducland v. Roous- 
seau, 2 La. Ann. 168; Michigan, Comp. Laws, 1871, p. 
1775; Wagner v. Stone, 36 Mich. 364; Minnesota, Gen. 
Stat. 1878, p. 818; Adams v. Corriston, 7 Minn. 456; 
Nebraska, Gen. Stat. 1873, §55; Davidson v. Cox, 11 
Neb. 250; Nevada, Comp. Laws, 1323; Whitmore v. 
Shrverick, 3 Nev. 268; New York, R. 8. p. 312; Hub- 
bel Mullsoon, 53, 25; Oregon, Code 323; Roberts v. 
Southerland, 1 Or. 219; South Carolina, Revised St. 
1873, p. 536; Annelly v. Desaussure, 128. C. 488; Tex- 
as, Wright v. Henderson, 12 Tex. 43; Walker v. John- 
son, 37 Tex. 129; Wisconsin, R. S. 1871, p. 1671; Brink- 
man V. Jones, 44 Wis. 498. 
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4. It is highly probable that when mort- 
gages were first given the debt which they 
were made to secure was evidenced by no 
other instrument than that of the mortgage 
itself ; as time progressed, the debt to be se- 
eured was represented by a bond under seal, 
and not until at a comparatively recent date, 
and not yet perhaps in England and some of 
the Eastern States, is the debt represented 
by several distinct negotiable promissory 
notes. Where the debt is represented by two 
or more separate instruments, each of which 
is negotiable, it is easily to be seen that a 
great many questions are likely to arise which 
were not possible to have been were the debt 
represented by one non-negotiable instru- 
ment. This brings us near the question to 
which we intend to address the remarks of 
this article, and which we will briefly discuss. 


Il. Rights of the Holders of Negotiable 
Promissory Notes Secured by Mortgage.—1. 
As between mortgagor and mortgagee when 
the notes all remain in the hands of the mort- 
gagec, the same rules will apply as to any or- 
dinary mortgage. If the several notes are 
due at different periods, it is treated as if 
each note was secured by a separate mort- 
gage. When the note which is first to ma- 
ture falls due, the holder has a right to fore- 
close on that note, but not on the remaining 
notes, until they are due, nnless stipulated to 
the contrary, which is often the case. 


(a). The holder of any note secured by 
mortgage has two distinct remedies, one on 
the note in the nature of a personal judg- 
ment, and the other on the mortgage secur- 
ity. In many of the States by code provi- 
sion both remedies can be enforced in the 
same action. An interesting question here 
arises in the application of the statute of lim- 
itation. Will the fact that the note is barred 
by the statute, bar the right of action on the 
mortgage by which it is secured? The ma- 
jority of the courts hold that the mortgage 
can be enforced notwithstanding the fact 
that the note is ‘‘outlawed.’’? There are a 


2 Hayes v. Frey, 54 Wis. 519; Richmond v. Allen, Vt. 


324; Smith v, Washington Co., 33 Gratt. 617; Fisher v. 


Mossman, 11 O. S. 42; State v. Watts, 45 N. J. Law; 
Cooks v. Culbertson, 9 Nev. 199; Union Bank v. Staf- 
ford, 12 How. 340; Huges v. Edwards, 9 Wheaton, 494; 
Chapman v. Lee, 64 Ala.; Hall v. Deukla, 28 Ark. 507; 
Belknap v. Glesson, 11 Conn. 166; Joy v. Adams, 26 
Me. 330; Thayer v. Mann, 19 Pick. 535; Lash v. Me. 





few courts that hold the opposite view,’ and 
do it with a good deal of sound logical rea- 
soning. For they say, that as the note is the 
principal debt and the mortgage a mere inci- 
dent, the principal ceasing to exist, the inci- 
dent must also cease to exist. 

2. Between the original parties and the as- 
signees of several negotiable notes secured 
by the same mortgage, many nice questions 
have arisen, and in deciding which the courts 
have not all arrived at the same conclusion. 
The notes themselves have all the properties 
and advantages of commercial paper in the 
hands of bona fide purchasers. There trans- 
fer either by indorsement and delivery, or 
delivery alone, when payable to bearer trans- 
fers the mortgage, whether the mortgage be 
assigned or not.* 

(a). From this fact, and from the admitted 
fact that the mortgage is only an incident to 
the debt which it secures, we would logically 
conclude that the holder of a negotiable note 
secured by mortgage, acquired in the usual 
course of business, and fora valuable con- 
sideration would have a right to recover on 
the mortgage free from all the antecedent 
equities between the mortgagor and the mort- 


gagee. 

(b). And such is the rule in the United 
States Courts,’ and in any of the State courts.*® 
The leading case in the United States Su 
preme Court is that of Carpenter v. Longan,’ 
where the court (Mr. Justice Swaine) says: 
‘*The contract, as regards the note, was that 
the maker should pay it at maturity to any 
bona fide indorsee, without reference to any 
defenses which it might have been liable in 


Cormick, 17 Minn. 409; Wilkinson v. Flowers, 37 
Miss. 579; Waltermire v. Westover, 14 N. Y. 19. 

3 Cunningham v. Hawkins, 24 Cal. 409; Swenson v. 
Plough Co., 14 Kans. 3; Powell v. Conaught, 33 Mich. 
396; Emory v. Keighan, 94 Ill. 543; Woodward v. Mat- 
thews, 15 Ind. 339; Blackwell v. Barnett, 52 Tex. 320. 

4 Carpenter v. Longan, 16 Wal. 271; Nat’! Bank v. 
Matthews, 98 U. S.621; Johnson v. Hart, 3John. Cases, 
322; Nat’l Bank v. Bigler, 83 N. Y. 171; Cathart’s Ap- 
peal, 13 Pa. St. 416; Swarts v. Leizt, 138 O. 8. 419; Pond 
v. Clark, 14 Conn. 334. 

5 Carpenter v. Longan, 16 Wal. 271; Sawyer vy. Prick- 
ett, 19 Wal. 147; Kennicott v. Supervisors, 16 Wal. 452; 
Swiftw. Smith, 102 U. 8. 

6 Johnson v. Hart, 3 John. Gases, 330; Crane y. 
March, 4 Pick. 131; Paige v. Chapman, 58 N. H. 333; 
Farmers’ Bank v. Fletcher,44 Ia. 252; Crosby v. Roub, 
16 Wis. 625; Logan v. Smith, 62 Mo. 455; Lewis v. Kirk, 
28 Kan. 497. 

716 Wal. 271. 
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the hands of the payee. The mortgage was 
conditional to secure the fulfilment of the 
contract, * * * * All the authorities 
agree that the debt is the principal thing and 
the mortgage an accessory. Equity put the 
principal and accessory upon a footing of 
equality and gives the assignee of the evi- 
dence of the debt the same right in regard to 
IE I le 

In Johnson v. Hart,* Chancellor Kent says, 
‘‘wherever the note goes the land will go 
along with it. The estate in the land is the 
same thing as the money due on the note. 
By the transfer of the note, the mort- 
gage went with it, and the same in- 
terest passed in one as in the other.’’ Rea- 
sonable and logical as are the conclusions of 
Chancellor Kent and Justice Swaine they are 
not assented to by all the State courts. 

(c). In the Supreme Court of Illinois® in the 
case of Olds v. Cummings, C. J. Caton said, 
‘‘that mortgages are not commercial paper. 
It is not convenient to pass them from hand 
to hand performing the office of money in 
commercial transactions, as notes and bills 
and the like. The note itself, though secur- 
ed by mortgage is still commercial paper, and 
when the remedy is sought upon that, all the 
rights incident to commercial paper will be 
enforced in the courts of law. But when this 
remedy is sought through the medium of a 
mortgage; when that is the foundation of a 
suit and the note is merely used as an inci- 
dent, to ascertain the amount due on the 
mortgage then the courts of equity, to which 
resort is had, must pause and look deeper in- 
to the transaction and see if there be any 
equitable reasons why it should not be en- 
forced. He who holds a note and also a 
mortgage, holds in fact two instruments for 
the security of the debt; first, the note with 
its personal security, which is commercial 
paper, and as such may be enforced in the 
courts of law with all the rights incident to 
such paper, and the other, the mortgage with 
the security on land which may be enforced 
in the courts of equity and is such to the 
equities existing between the parties.’’ In 
Ohio” the court says ‘‘that mortgages are 


8 3 Johnson Cases, 330. e 

931 Ll. 188; followed in Walker v. Dement, 47 III. 
2738. 
10 Bailey v. Smith, 14 O. S. 396; see 1 Union Bank v. 
Curtus, 33 O. S. 342; Johnson vy. Carpenter, 7 Minn. 





mere choses in action; and whether standing 
alone or taken to secure negotiable or non- 
negotiable paper, they are only available for 
what is honestly due from the mortgagor to 
mortgagee. If they are assigned, either ex- 
pressly or by implication the assignee takes 
only the interest which the assignor had in 
the instrument—acquires but an equity, and 
upon the long established doctrine of courts 
of equity, is bound to submit to the assertion 
of the prior equitable rights of third persons.’’ 
A similar rule with more or less variations 
exist in several other States." Of course the 
indorsee has aright of action on the note 
against the indorser as well as the maker 
when the note is assigned by endorsement if 
the same is properly protested. 

3. The rights of the assignees as between 
themselves will next be considered. 

(a). Where all the notes stand on the same 
footing, that is, they are payable at the same 
time, the equities of all the assignees are 
equal and thereis no priority or preference 
among them in enforcing the security of the 
mortgage.” They are all entitled to a pro 
rata share of the proceeds of the mortgage 
premises in case there is not enough to pay 
the notes in full.” 

(b). The notes are however commonly made 
payable at different times in regular succes- 
sion and this condition of fact presents a ques- 
tion upon which the courts of some of our 
States have rendered perplexing and oppos- 
ing decisions and have established several 
totally unlike rules. Where the notes are 
payable at different dates and are assigned 
by the mortgagee to different persons either 
at the same time or different times, either 
with or without an accompanying assignment 
of the mortgage, the rule which the majority 
of our courts have adopted may be stated as 
follows: The holders of the successive notes 
are regarded as being exactly in the situation 
of holders of successive mortgagee upon the 
same land; there equities among themselves 


176; Belogny v. Foster, I7 La. Ann. 121; Wright v. 
Eases, 10 Rick. Eq. 585; Shaw v. Carpenter, 54 Vt. 155. 

ll Pomeroy’s Eq. Jur. 3 vol. 183. 

12 Swartz v. Leits, 13 O. S. 419. 

13 Winters v. Franklin Bank, 33 O. S. 250; Peoples 
Saving Bank v. Finny, 63 Ind. 460; Herrington v. Mc- 
Cullum, 73 Ill. 476; Walker v. Schreiber, 47 Ia. 529; 
Wood v. Trask, 7 Wis. 566; Thomson v. Field, 38, 320; 
Richardson v. McKinn, 20 Kan. 346; Granger vy. 
Crouch, 86 N. Y. 494. 
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and their rights to enforce the security of the 
mortgage are equal. The order of maturity 
among the notes fixes the order of prefer- 
ence and priority among the respective as- 
signees.'* Other courts have held that upon 
the same statement of facts there is no pre- 
ference or priority whatever among the vari- 
ous assignees, the terms of their respective 
assignments or the maturity of their notes are 
all immaterial: if there is not sufficient to 
pay in full, all will share pro rata; while 
some able courts have announced this rule 
there does not seem to us to be an over abun- 
dance of wisdom in it or reason for it. And 
there are yet some few other courts who have 
established a different rule and hold that the 
assignees have priority in the order of their 
assignment irrespective of the time of the 
maturity of the note.° There is yet another 
rule which holds that, for instance, where 
there are notes assigned to A., B. and C. and 
the mortgage is assigned to D. and D. fore- 
closes and thus acquires the title to the land, 
he holds it in trust for all the assignees of the 
notesin proportion to their various amounts.” 

(c). But these rules may be changed by 
two ways. The mortgage might contain a 
provision that the note shall have priority of 
lien in inverse order of their maturity or in 
some other manner than in regular succession 
according to their maturity ;'* or the mort- 
gagee in assigning a note might stipulate by 
express agreement that the note maturing 
last should have the priority of lien, and such 
agreement would be binding upon any second 
or subsequent assignees of the other notes or 
they might agree that all should share pro 
rata. It seems then that it would be wise 
for the assignee when making his purchase to 
inquire into the status of the other notes.” 


14 Wilcox v. Allen, 36 Mich. 160; Hancock’s Appeal, 
34 Pa. St. 155; Dixon v. Clayville, 44 Ind. 573; Smith 
vy. Cunningham, 2 Tenn. Ch. 565; Parker v. Mercer, 6 
(How.) Miss. 320; Delespine v. Campbell, 52 Tex. 4; 
Adams v. Lear, 3 La. Ann. 144. 

4 Cullum y. Erwin, 4 Ala. 452; Nelson vy. Dunn, 15 
Ala. 501. 

16 Johnson v. Candage, 31 Me. 28; Bryant v. Damon, 
6 Gray, 564; Gilman vy. Moody, 43 N. H. 239. 

7 Ellis v. Lamme, 42 Mo, 153. 

18 Walker v. Dement, 42 Ill. 272; Noyes v. White, 9 
Kans. 640; Lane v. Davis, 14 Allen, 225. 

19 M’Clintick v. Wise, 25 Gratt. 448; Belding v. Man- 
ly, 21 Vt. 550; Forwood v. Dehoney, 5 Bush. 174; 
Waterman v. Hunt, 2 R. I. 298; Pattison v. Hull, 9 
Cow. 747; Mech’s Bank vy. Bank of Niagara, 9 Wen. 
410. ; 





He cannot rely on the mere fact that his note 
is due first for a priority of lien. Some prior 
contract of the mortgagee may have changed 
this order of priority. It occurs to us that 
this rule gives some temptation for a dishon- 
est mortgagee to commit a heinous fraud. 

(d). Where the mortgagee still retains 
some of the notes no matter if they do mature 
before the assignee’s the assignee will have 
the prior lien. 

We have here given but avery brief dis- 
cussion or digest rather of this intricate but 
pleasant and most interesting subject, on 
which in more extended discussion the limits 
of a journal article will not permit, and the 
reader who desires a fuller exposition must 
seek the text books and reported decisions. 
Springfield, Ohio. Wm. M. Rocke. 








CONTRACTS BETWEEN HUSBAND AND 
WIFE. 





KNIEL v. EGLESTON. 





Supreme Judicial Court of Massachusetts, October 
24,1885. 


MARRIED WOMAN [Disability—Enabling Statute.] 
—Contructs Between Husband and Wife Absolutely 
Void, Notwithstanding Statute Enabling Wife to 
Contract Generally.—Personal contracts between hus- 
band and wife are absolutely void; they are not vali- 
dated by a statute enabling the wife to contract gen- 
erally as a feme sole; noris the invalidity of such a 
contract cured Ly the fact that the wife survives the 
husband. 


Action of contract by the administratrix of the 
estate of Waitey Ann Noble, against the adminis- 
trator, de bonis non, of the estate of Augustus No- 
ble, to recover $1,100 for money lent. In 
a second count the plaintiff sought to re- 
cover the same amount, as money had and re- 
ceived by Augustus Noble to the use of 
Waitey Ann Noble. Upon the reading of the pa- 
pers in the Superior Court, and it appearing from 
the statements of counsel that Augustus Noble 
and Waitey Aun Noble in their life-time were 
husband and wife, and that this suit was brought 
to recover from the husband’s estate the above- 
named sum of money, which he received from his 
said wife a few months before his death, upon a 
promise to return it, or alike sum, to her in a 
short time, the court, without hearing any evi- 
dence in the case, ruled that the action could not 
be maintained either on the count for money 
loaned or on the count for money had and re- 
ceived, and rendered judgment for the defendant, ~ 
it being a jury waived case. The plaintiff alleged 
exceptions. 
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A. M. Copeland, for plaintiff; H. Fuller, for de- 
fendant. 

DEVENS, J., delivered the opinion of the court: 

We do not perceive how, consistently with well- 
settled principles, the plaintiff in this case can re- 
cover. While by statute the wife may make con- 
tracts in the same manner as if she were sole, no 
authority has been given by which husband and 
wife may make contracts each with the other. 
Stat. 1874, chap. 188,§ 1; Pub. Stat., chap. 147, 
§2. Their legal incapacity thus to contract re- 
mains as at common law. At law it has been re- 
peatedly decided in this Commonwealth that a 
promissory note, or any other personal contract 
between the husband and wife, is absolutely void. 
Ingham v. White, 4 Allen, 412; Fowle v. Torrey, 
135 Mass. 87. A contract for payment of money 
by the husband with the wife is a nullity, and 
his retention of the money is not a conversion. 
Bassett v. Bassett, 112 Mass. 99. 

Even when the wife transferred a promissory 
note to a third person, which had been made to 
her by her husband, so that mere disability to sue, 
arising out of the marital relation, was removed, 
such person could not maintain the action. Ing- 
ham v. White, ubi supra. 

In the case at bar the fact that the wife survived 
the hushand would not make that a good contract 
which was originally a nullity. Butler v. Ives, 
139 Mass. 202, is quite distinguishable, the con- 
tract there considered being valid at its inception. 
The plaintiff contends that under his declaration, 
which contained two counts, one for the loan of 
money and the other for money had and received, 
the latter permitted the court to deal with the 
transaction on equitable principles, and that the 
presiding judge erred in declining to receive evi- 
dence as to the transaction. But the presiding 
judge did not decline to receive evidence. He 
ruled simply upon the statement of counsel 
that the husband received the money sued for “a 
few months before his death upon his promise to 
return it, or a like sum, to her in a short time.” 
The plaintiff did not express any wish to prove 
any case under his second count, except as it 
might be sustained by proof of this statement, 
which was applicable to each count. By this, no 
evidence was shown upon which any trust could 
have been raised in the plaintiff’s favor, if a trust 
could properly have been dealt with under the 
count for money had and received. The relation 
which they had established with each other was 
that of borrower and lender simply, and the con- 
tract they had thus assumed to make was a nulli- 
ty. Fowler v. Torrey, ubi supra. 

It has indeed been held that where one renders 
service or conveys property, as the stipulated con- 
sideration of a contract, within the statute of 
frauds, if the other party refuses to perform. and 
sets up the statute, the value of such service or 
property may be recovered. Bacon v. Parker, 
137 Mass. 311. In that case the parties were com- 
petent to contract with each other, but the infer- 





ence that, if one contract was repudiated, another - 

must be inferred, could not arise where parties 

were not competent to make any contract. 
Exceptions overruled. 


Nore.—I. Wife’s Capacity to Contract with Hus- 
band.—Under the unwritten common law, contracts 
between husband and wife are absolutely void at law, 
because a wife has no capacity to contract at all and 
because, husband and wife being one, any contract be- 
tween them is void for want of parties.1 But in 
equity, where the duality of husband and wife has al- 
ways been recognized, and where a wife has always 
had a limited capacity to contract as to her separate 
property, certain contracts between husband and wife 
if equitable, are valid.2 In all of the States, statutes 
have been passed enabling a married woman to con- 
tract to a greater or less extent, and the question has 
frequently arisen whether a wife’s capacity to contract 
with her husband, must be expressly given, or whether 
a statute enabling her to contract generally, without 
any limitation as to the persons with whom such con- 
tracts may be made, impliedly gives her the capacity 
to contract with her husband. On the one hand it is 
said, that the incapacity of husband and wife to con- 
tract together, is an incapacity of the husband as well 
as of the wife, and is not removed by a statute re- 
ferring to the capacity of the wife alone; that con- 
tracts between husband and wife are void, not only 
because one of the parties is under disability, but also 
because the parties are one, and are therefore not made 
valid by a statute which simply removes the disability 
without referring to the unity of husband and wife; 
that under the familiar rule that married women’s 
statutes must be construed not to destroy the unity of 
husband and wife,5a married moman’s enabling act 
changes her status only as to third persons and not as 
to her husband, unless he is specially mentioned;¢ and 
this reasoning prevails in Massachusetts,’ and Nebras- 
ka,8 and has had its best exposition in the highest court 
of New York. But itis said on the other hand, that 
when a statute says a Woman may contract as if sole, 
it means it,!© her contracts: must not be affected by 
coverture at all; and it must be presumed that it is 
intended to make no difference between her contracts 
with her husband and her contracts with other par- 
ties ;!2 and this view is accepted in the courts of the 


1 Scarborough v. Watkins,9B. Mon. 540, 545; 50 Am. 
Dec, 528; Johnson v. Stillings, 36 Me. 427, 428; White v. 
Wager, 25 N. Y. 328, 332, 333; 32 Barb. 250. 

2 Wallingsford v. Allen, 10 Peters, 583, 593, 594; Dale v. 
Lincoln, 62 Ill. 22, 26; Stockett v. Holliday, 9 Md. 480, 498 
Loomis v. Brush, 36 Mich. 40, 46; Winons v. Peebles. 32 
N. Y. 423, 426. 

3 White v. Wager, 25 N. Y. 328, 333. 
Burdeno v. Amperse, 14 Mich. 87, 91. 
4 White v. Wager, 25 N. Y. 328, 333. 

5 Cole v. Van Riper, 44 111.58, 63; Thomas, 51 Il]. 162, 165; 
Snyder v. People, 26 Mich. 106, 109; 12 Am. Rep. 302; 
Walker v. Reaney, 36 Pa. St. 410, 414. 

6 White v. Wager, 25 N. Y. 328, 332, 333. , 

7 Whitney v. Classon, S. J. C. Mass., Nov. 8, 1884; 
Knowles v. Hull, 90 Mass. 562, 564, 565; Lord v. Parker, 3 
Allen, 127, 129. 

8 Aultman v. Obermeyer, 6 Neb. 260, 264. 

9 White v. Wager, 25 N. Y. 328, 332, 333; Savage v. 
O’ Neill, 42 Barb. 374,379. See also Hoker v. Boggs, 63 Ill. 
161, 163. 

10 Edwards v. Schoeneman, 104 II1. 278, 283. 

ll Worthington v. Cooke, 52 Md. 297, 308. 

12 Burdeno v. Amperse, 14 Mich. 87, 91. 


Expressly denied, 
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United States," in Colorado, Illinois, Iowa,}é 
Maine,!” Michigan,!8 and New Hampshire.!® The de- 
cisions are of course somewhat controlled by the word- 
ing of the particular statute, but the reasoning for and 
against the view in the principal case is given above. 
Il. Ratification of Married Women’s Contracts.— 
As to the second point in the principal case there is 
practically no dispute. The mere fact that a wife 
survives her husband does not giye any validity to her 
contracts made during coverture,” though it has been 
held that a contract enforcible by or against her only 
in equity during coverture, may be enforced by or 
against her at law after her husband’s death;2! but her 
liability on her antenuptial contracts revives. As her 
contracts made during coverture are void and not 
voidable,?5 they cannot be ratified, and therefore, ac- 
cording to the better view, her mere promise to per- 
form them made after coverture, (after divorce,® or 
the death of her husband 26) is without consideration 
and void;” but in some States the moral considera- 
tion is deemed sufficient to support and render valid 
such a promise, and in others the courts have ex- 
pressly declined to decide this point.22 But what- 
ever the opinion as to the effect of an express 
promise, there is no doubt but that the mere recogni- 
tion of the contract gives it no new validity.“ A con- 





13 Bank v. Bands, 101 U.S. 240, 244, 245; Kinkead, 3 Biss. 
405, 410. 

14 Wells v. Coywood, 3 Colo. 487, 494. 

15 Hamilton, 89 Ill. 349, 351. See Hoker v. Boggs, 63 Ill. 
161, 163. 

16 Robertson, 25 Iowa, 350, 355. 

17 Allen v. Hooper, £0 Me. 371, 374. 

18 Clare v. Marble, 37 Mich. 319, 321, 323; Ransom, 30 
Mich. 328, 330; Rankin v. West, 25 Mich. 195, 200; Burdeno 
v. Amperse, 14 Mich. 91, 97. 

. 19 Albin v. Lord, 39 N. H. 196, 203,204. And see Zimmer- 
man v. Erhard, 58 How. Pr. 11,13; Woodward v. Sweet, 
51 N. Y. 81. 

‘20 Ross v. Singleton, 1 Del. Ch. 149; 12 Am. Dec. 86; Can- 
dy v. Coppock, 85 Ind. 594, 597. 

21 Schaeffer v. Ivory, 7 Mo. App. 461, 462; King v. Mil- 
telberger, 50 Mo. 182, 185. 

2 Clarke v. Windam, 2 Jones Eq. 204, 206. 

23 Huntley v. Whitner, 77N. C. 392, 343. 

24 Robinson, 11 Bush, 174, 119; Parker v. Cowan, | Heisk. 
518, 523. 

2% Putnam v. Tennyson, 50 Ind. 456, 458; Musick v. Dod- 
son, 76 Mo. 624, 625; 43 Am. Rep. 780. 

% Heyward v. Barker, 52 Vt. 429, 432; 36 Am. Rep. 762. 

2% Musick v. Dodson, 76 Mo 624, 625; 43 Am. Rep. 780; 
Heyward v. Barker, 52 Vt. 429, 432; 36 Am. Rep. 762; S. P. 
Wennall v. Adney, 3 Bos. & P. 247,252; Eastwood v. Ken- 
yon, 11 Ad. & E. 437; Myer v. Howarth, 8 Ad. & E. 467 
Lioyd v. Lee, 1 Strange, 94; Watson v. Dunlap, 2 Cranch 
C. C. 14; Hetherington v. Hixon, 46 Ala. 297, 298; Carter 
v. Wana, 45 Ala. 343; Vance v. Wells, 5 Ala. 737; Cook v. 
Bradley, 7 Conn. 57, 61; 18 Am. Dec. 79; Waters vy. 
Bean, 15 Ga. 353, 360; Howard v. Simpkins, 70 Ga. 322, 
326; Thomas v. Passage, 54 Ind. 106, 112; Patnam v. Ten- 
ny$on, 50 Ind. 450, 458; Maher v. Martin, 43 Ind. 106, 112; 
Robinson, 11 Bush, 40, 47; Keaverly v. Martin, 8 Mo. 698, 
700; Price v. Hart, 29 Mo.-171, 172; Watkins v. Halstead, 2 
Sandf. 311, 315; Smith v. Allen, 1 Lans. 101; Groene v. 
Prondhop, 1 Des’n. 504; Foster v. Wilcox, 10 R. I. 444; 14 
Am. Rep. 698; Shepard v. Rhodes, 7 R. I. 470; McGees v. 
Furguson, Riley, 159; Ferrell v. Scott, 2 Spear, 344; 42 Am. 
Dec. 371. 

23 Hemphill v. McClemans, 24 Pa. St. 367, 371. See Lee 
v. Muggeridge, 5 Taunt. 36; Atkins v. Bonwell, 2 East. 
506; Hawkes v. Saunders, 1 Cowp. 290; Gibbs v. Merrill, 3 
Taunt. 311; Seaman v. Price, 2 Bing. 439; Stewart v. 
Eden, 2 Caines, 150; Viser v. Bertrand, 14 Ark. 273; Lapi- 
ter v. Delogny, 33 La. Ann. 659, 666; Franklin v. Beatty, 
27 Miss. 347. 

2% Spitz v. Fourth, 8 Lea, 641, 643. 

%” Candy v. Coppock, 85 Ind. 594, 597. 





tract enforcible inequity is, however, ample considera- 
tion for an express promise ;*! so is the surrender of a 
note void as to her but valid as to others.” 

Baltimore, Md. DaVID STEWART. 


31 Cleland v. Low, 32 Ga. 458, 463; Hubbard v. Bugbee, 
54 Vt. 506, 509. 
82 Spitz v. Fourth, 8 Lea, 641, 643. 





INJURY TO SERVANT WHILE ORDERED 
TO “HURRY UP.” 
TAYLOR v. CAREW MANUFACTURING 
PANY. 


COM- 





Supreme Judicial Court of Massachusetts, October 
22,1885. 


1. NEGLIGENCE [Master and Servant].—Injury to 
Servant while Ordered by Foreman to“ Hurry up.”— 
An employee was engaged at some work in a dark cel- 
lar. He knew that there was in the cellar adeep well- 
hole, but {did not know whether or not it was pro- 
tected by a railing. While being ordered by the fore- 
man to “hurry the work” he fell into the well-hole and 
was injured. Inan action against his master for the 
damages, it is held that he had taken the risk of injury 
from the presence of the well-hole, and that he was 
guilty of such a want of care as would prevent him 
from recovering. 


This was an action of tort to recover damages 
for personal injuries to an employee, caused by 
the alleged negligence of the employer in not pro- 
viding a safe place for carrying on the business. 
At the trial a verdict was returned for the plaintiff 
on one count, and the defendant alleged excep- 
tions. The case is stated in the opinion. 

DEVENS, J., delivered the opinion of the court: 

The plaintiff recovered only on the first count of 
his declaration, which alleged negligence on the 
part of the defendant in failing to guard or fence 
the elevator well in the basement where the plaint- 
iff was set to work; so that he, while using due 
care, fell therein and was injured. There was no 
recovery on the second count, because of the rul- 
ing of the presiding judge. This count was for 
a failure to furnish such safe-guards as, under cer- 
tain circumstances, are provided for by chap. 104, 
§14,P.S. Without adverting at this moment to 
the questions raised as to the admissibility of evi- 
dence offered by defendant, the first inquiry is, 
whether there was any evidence on behalf of the 
plaintiff upon which the jury could legally have 
found a verdict in his favor. If there was, the 
question of its weight or value cannot be consid- 
ered by us. Heywood v. Stiles, 124 Mass. 275. 

The jury would, perhaps, be warranted in find- 
ing that the defendant was negligent in leaving 
the well or elevator hole, which was situated in a 
dark basement where the servants were obliged to 
go for many purposes, open and unguarded by 
fence, or any other suitable protection. It was 
the duty of the defendant to find and provide for 
its servants a reasonably safe place to do their 
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work. Coombs v. New Bedford Cordage Co., 102 
Mass. 572; Boyle v. Mowry, 122 Mass. 251. 

It is for the plaintiff to show, not merely that 
the place was unsafe, and that he was injured 
thereby, but that he himself was in the exercise of 
due care. His evidence fails to show this, if it ap- 
pears that knowing and appreciating the danger 
arising therefrom, he voluntarily exposes himself 
thereto. Business is sometimes carried on in 
buildings or places obviously unsafe; and if, with 
a knowledge that a business is thus conducted, the 
workman engages in it, he takes the risks which 
he must know are incident thereto. Huddleston 
v. Lowell Machine Shop, 106 Mass. 282. 

When one capable of choosing and contracting 
for himself, with full notice of the risk he as- 
sumes, voluntarily runs a machine which by rea- 
son of a known defect, exposes him to a particular 
and obvious danger, he is held to assume and take 
the risk of injury from that source. Pingree v. 
Leyland, 135 Mass. 398. The evidence on the 
question of his due care comes from the plaintiff; 
it is not aided by the testimony of the other wit- 
nesses. From this, it appears that he had been in 
the employment of the defendant for several 
years; that he was hired by the foreman to make, 
size, and do whatever the foreman desired; that 
he was at the mill when the elevator was put in; 
that he used it at times; that he knew of the exist- 
ence of the elevator well; that on the morning of 
the accident he was ordered by the foreman to go 
down into the basement to help put on an engine 
belt, ‘“‘to hurry’? so that the foreman could start 
up; that he went down, the morning being very 
dark; that he examined the first four belts by feel- 
ing of them (not being able to see whether they 
were on or off); while passing under them he 
started along the line of the main shaft, for the 
last belt, and ‘“‘being nearer the elevator well 
than”’ he “‘thought,”’ he “‘walked into it;’’ that he 
did not know whether there was or was not any 
fence to the well. He further stated on cross—ex- 
amination, that he was looking for the elevator 
well to shun it, and was thinking of it; that he 
knew it was there somewhere, but did not know 
exactly where; that he was walking quite fast be- 
cause Mr. Gardner, the foreman, had told him to 
hurry; and that he went into the elevator hole so 
quick, that he did not know whether he was step- 
ping long or short. 

From this evidence it appears that he knew of 
the existence of the well-hole, of the danger to 
which it exposed him; that he had no reason to 
suppose it to be guarded, and he does not any- 
where state that he did so suppose. Under these 
circumstances, he took the risk of a danger which 
he knew and appreciated. Indeed, his description 
of the accident shows distinctly a want of due 
care in performing that which he undertook. In 
the darkness which prevailed in the basement 
room, to walk quickly, when his eyes afforded 
him practically no assistance, without, either by 
hands or feet, attempting to find the hole, which 





he knew was there somewhere, although he ‘“‘could 
not tell exactly where,”’ was a failure on his own 
part to take proper precautions. 

The plaintiff suggests ‘‘That although he might 
often have gone down the elevator, yet he had al- 
ways got out on the front side, while at the time 
of the accident, he fell in on the back side, where 
he had never been before; also that he had never 
before approached the hole by the line of the 
shafting ;’’ but, as he was fully aware of the exist- 
ence of the well-hole, he incurred the risk of ap- 
proaching it in the way he did. It was in dispute 
whether the plaintiff knew or could have ascer- 
tained with due care that the draw-bar of the en- 
gine and the car were of unequal height; and it 
was held that the instruction, that if the plaintiff 
knew that the draw-bars were of unequal height, 
and that there was danger of their passing each 
other, and knew the probability and extent of the 
danger thereby, and rode upon the platform of the 
engine when about to make the coupling, then he 
was not in the exercise of due care, and cannot 
recover. It was further held that the instruction 
requested by the defendant was properly modified 
by the insertion of the words above inclosed in 
brackets. That the fact that the plaintiff knew of 
the defect in the engine, if it were shown, would 
furnish strong evidence of carelessness on his part, 
was not questioned, but it was also deemed that 
he might know of the defect thus existing, with- 
out knowing or appreciating the probability and 
extent of danger therefrom. In the case at bar, 
the plaintiff knew of the defect, and he consented 
to incur the risk which he ran in passing alohg 
the floor, in the uncertain light, to examine and 
aid in putting on the belts. The probability and 
extent of danger to be anticipated from walking 
into a well-hole of the depth of this, was obvious 
to every capacity, and the plaintiff’s statement of 
his own conduct shows that he appreciated it. 

For the reasons above stated we are of opinion 
that, upon the evidence, the defendant was enti- 
tled to the ruling that no sufficient evidence was 
offered by the plaintiff of due care on his own 
part, and that he took upon himself the risk in- 
volved in the position of the well-hole. 

Exceptions sustained. 


NoTe.—Cases are becoming numerous, in which the 
question arises, where a person is injured from the 
alleged negligence of another, whether the plaintiff 
himself was exercising due care. What constitutes due 
and reasonable care, is a question for the jury to de- 
cide. The burden of proof rests on the plaintiff to 
show that he was using due care when the dam- 
age occurred. If the plaintiff fails to show that he 
used due care, or tends to show that he was careless‘ 
then the court may directa verdict for the defen- 
dant; but where there is a doubt on these points, 
the case must be submitted to the jury.} 


1Sweeny v. Old Colony & Newport R.Co., 10 Allen, 
368; Bancroft v. Boston & Worcester R. Co., 97 Mass. 
275; Frost v. Grand Trunk R. Co., 10 Allen, 387; Snow v. 
Housatonic R. R.Co.,8 Allen, 441,448; Todd v. Old Colony 
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A person who enters upon the service of another 
assumes the ordinary risks of the employment in which 
he engages, coupled with the negligent act of his fel- 
low workmen in the course of the employment.? 

But there is an implied contract that an employer 
shall furnish and maintain for his employee suitablein” 
struments with which to carry on the business, in 
which he requires his services, including the contracts 
to provide a proper place in which the employee, being 
in the exercise of due care, can perform his duty 
safely, or to that extent, without exposure to perils 
that do not come within the obvious scope of his duty. 

There is another rule, in which it has been held, if a 
person suffers a perilous place to continue in premises 
occupied by him, he will be liable for damage caused 
thereby to any other person entering upon the prem- 
ises by his invitation express or implied, not being no- 
tified of the danger, provided the injured party uses 
due care.4 In the case.of Sweeny v. Old Colony and 
Newport Railroad Co., 10 Allen, 368, Chief Justice 
Bigelow states the rule as follows: “If a person un- 
dertakes to do an act or discharge a duty, by which the 
conduct of others may properly be regulated and gov- 
erned, he is bound to perform it in such manner that 
those who are rightfully led to a course of conduct or 
action, on the faith that the act or duty will be duly 
and properly performed, shall not suffer loss or injury 
by reason of his negligence.”’ 

It has been held in Coombs v. New Bedford Cordage 
Co., 102 Mass. 572, that the plaintiff, a youth of imma- 
ture years, while tending a machine near another ma- 
chine, by which he was injured, and the fact that he 
saw or might have seen the machinery in motion, and 
might have known that it was dangerousto expose 
himself to be caught in it, are considerations which 
should be regarded; at the same time, some allowance 
should be made for his youth, his inexperience in the 
business, and forthe reliance which he might have 
placed upon the direction of hisemployers. Previous 
knowledge of a danger, has been held not to be con- 
clusive evidence of negligence in failing to avoid it.5 

Chief Justice Cockburn held in the case of Clarke v. 
Holmes, 7H. & N. 937, that, “No doubt the master 
cannot be held liable for injury to the servant within 
the scope of the danger which both the contracting 
parties contemplated as incidental tothe employment,’”’ 
But this opinion is not easily placed upon any very 
well defined principle of the common law. 

There is no doubt, but an employer is bound to pro- 
vide for the safety of his servant in the course of his 
employment to the best of his ability, but as it was 
held in Priestley v. Fowler, 3 Meeson and Wellsby, 1, 
“The mere relation of the master and servant never 
ean imply an obligation on the part of the master to 
take more care of the servant than he may reasonably 
be expected to do of himself.” 

It is the duty of a masterto be careful that his ser- 
vant is not induced to labor under the belief that the 


& Fall River R. Co.,7 Allen, 207; Denny v. Williams, 5 
Allen, 1; Hackett v. Middlesex Manufacturing Co., 101 
Mass. 101. 

2 Farwell v. Boston & Worcester R. R. Co.,4 Met. 49; 
King v. Boston & Worcester R. R. Co., 9 Cush. 112; Gills- 
harmore v. Stony Brook R. R. Co., 10 Cush. 228. 

8 Cayzer v. Taylor, 10 Gray, 274; Seaver v. Boston & 
Maine R. Co., 14 Gray, 466; Snow v. Housatonic R.R. Co. 
8 Allen, 441. 

4 Elliott v. Pray, 10 Allen, 378; Zoebisch v. Tarbell, 10 
Allen, 385. 

5 Reed v. Northfield, 13 Pick 94; Whittaker v. West 
Boylston, 97 Mass. 273. 





machinery with which he works is secure, when, in 
fact, the master ought to know that it is not.6 

It has been decided that if a servant knows of the 
existence of a peril, he is negligent in disregarding it, 
by taking the risk, if there is a hole in a floor over 
which he passes in the dark, and it is not guarded or 
lighted, and he knows its condition, but chooses to pass 
in the dark, he does so at his own risk.’ 

There is an important and leading case of O’Byrne 


. v. Burn, 16 Cas., in Court of Sessions (2d series), 1025, 


in which the plaintiff was a girl, employed by the de- 
fendant in his clay mill; who was wholly inexperienced 
in the business, having been but nine days in the ser- 
vice, and unaware of the risk from the machinery. 
The superintendent put her to remove some clay while 
the rollers were in motion, and she was injured. It 
was decided she could recover.§ 

It was decided in our courts for the first time by 
Chief Justice Shaw, in 1842, where two persons are in 
the employment of one company, and one of these 
persons, by means of his carelessness and negligence 
injures the other, the party injured cannot maintain an 
action for damages against the company by whom he 
is employed. 

The substance of the decisions are to the effect, that 
where a servant is injured, while in the employment of 
his master, and the servant brings an action for dam- 
ages against him, alleging carelessness on the part of 
the master, it must be shown that the servant was ex- 
ercising due care at the time of the injury, while on 
the other hand, if the evidence is that such due care is 
not used, the court may direct a verdict for the defend- 
ant, but if there is any doubt on this point, the case 
must go to the jury. E. S. WHITTEMORE. 

Sandwich, Mass. 


6 Paterson v. Wallace, 1 Macq. 748; Huddleston v. Low- 
ell Machine Shop, 106 Mass. 282. 

7 Seymour v. Maddox, 16 Queen Bench 326. 

8 Bartonshill Coal Co. v. Reid, 3 Macq. 266; Bartonshill 
v. McGuire, 3 Macq. 300; Indermaur v. Dames, Law Rep. 
2C. P. 311. 

9 Farwell v. Boston & Worcester Railroad Co., 4 Met. 
49; Priestly v..Fowler, 3 Meeson & Welsby,1; Murray v. 
South Carolina R. Co., 1 McMullan, 385. 
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1. BANKS AND BANKING. [Evidence—Usage.]—Ev- 
idence of Usage as to the Presentment of Drafts 
for Acceptance and Payment.— Evidence of the 
usage and custom of a bank as to the presentment 
of drafts for acceptance and payment is admissible 
to corroborate the testimony of the cashier as t 
the presentment for acceptance of a particular 
draft. [In the opinion of the court by Mr. Justice 
Bradley, it is said: ““‘We think that the evidence, 
taken together, was sufficient to go to the jury on 
the question whether the draft was or was not pre- 
sented for payment; or, which is the same thing, 
whether demand of payment was waived by the 
payees in order that they might communicate with 
the drawer. The evidence of the custom and usage 
of the bank was not objected to when taken, nor 
when the interrogatories were proposed, and we 
think it was competent even if it had been ob- 
jected to. It was competent forthe purpose of 
sustaining and corroborating the conviction and 
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belief of Luria, the cashier, that the draft had 
been presented for payment. His conviction and 
belief were undoubtedly based on this custom and 
usage, and were of value only so far as such cus- 
tom and usage were invariably maintained and 
pursued. A bank is a guasi public institution. 
Its officers have regular and set duties to perform, 
directly affecting the financial transactions of the 
entire public. Itis essential to the public interest 
that these duties should be performed with inva- 
riable certainty and exactness. The business com- 
munity relies upon such performance, and, at least 
after the lapse of a considerable time, it should be 
presumed that these duties have been performed 
and business done in accordance with the custom 
and course of business of the bank. The degree 
of exactness with which they have been performed 
by a particular bank is matter of proof, depending 
upon the custom. and course of business of that 
bank, and is matter of consideration for the jury. 
Of course, proof of such custom and course of 
business cannot dispense with documentary evi- 
dence when such evidence is requisite in law to 
verify the act done, orto make it complete, such 
as protest and notice of dishonor, when these 
are necessary; and, in all cases, itis the province 
of the jury to determine, under all the circum- 
stances of the case, the weight to be given to the 
evidence. See Rosenthal v. Walker, 111 U.S. 193; 
8. C., 4 Sup. Ct. Rep. 382, and Huntley v. Whittier, 
105 Mass. 391, there cited. This kind of presump- 
tions of fact, referable to the consideration of a 
jury, is well known and frequently recognized in 
the law. Such presumptions are founded upon 
the experience of human conduct in the course of 
trade and business, under the promptings of inter- 
est or public responsibility. ‘Under this head,’ 
says Mr. Greenleaf, ‘may be ranked the presump- 
tions frequently made from the regular course of 
business in a public office. * * * * If a letter 
is sent by the post, it is presumed, fromthe known 
course in that department of the public service, 
that it reached its destination at the regular time, 
and was received by the person to whom it was ad- 
dressed, if living at the place, and usually receiving 
letters there.’ He adds: ‘The like presumption is 
also drawn from the usual course of men’s private 
offices and business, where the primary evidence 
of the fact is wanting.’ 1 Greenl. Ev., § 40. In 
support of these propositions, the author refers to 
many authorities, which seem to be fully in point. 
The same general propositions are laid down by 
Mr. Taylor, in his treatise on Evidence, copying, 
as he usually does, the language of Prof. Green- 
leaf. He adds the following illustrations derived 
from adjudged cases in England: ‘If letters or no- 
tices properly directed to a gentleman be left with 
his servant, it is only reasonable to presume, prima 
facie, that they reached his hands. MacGregor v. 
Keily, 3 Exch. 794. The fact, too, of sending a 
letter to a post-office will, in general, be regarded 
by a jury as presumptively proved, if it be shown 
to have been handed to, or left with, the clerk 
whose duty it was, in the ordinary course of busi- 
ness, to carry letters to the post, and if he can de- 
elare that, although he has no recollection of the 
particular letter, he invariably took to the post- 
office all letters that either were delivered to him, 
or were deposited in a certain place for that pur- 
pose.’ Referring to Skilbeck v. Garbett,7 Q. B. 
846; Hetherington v. Kemp, 4 Camp.193; Ward v. 
Londesborough, 12 C. B. 252; Spencer v. Thomp- 
son, 6 Ir. Law R. 537, 565. See 1 Tayl. Ev.,§ 148. 
We may also refer to the case of Dana v. Kemble, 





19 Pick. 112,in which it was held, Chief Justice 
Shaw delivering the opinion, that where it was the 
usage of a hotel to deposit all letters left at the bar 
in an urn kept for that purpose, whence they were 
sent frequently throughout the day to the rooms of 
the different guests to whom they were directed, it 
will be presumed that a letter addressed to one of 
the guests and left at the bar was received by him. 
And in Barker v. New York Cent. R. Co., 24 N. Y. 
599, it was held admissible to show the regulations 
of the corporation and the customs of its agents, 
in respect to giving notice to passengers of the ne- 
cessity of their changing cars in order to reach a 
given station, to corroborate the testimony of the 
conductorin that regard; the court of appeals, by 
Sutherland, J., remarking: ‘*This evidence would 
tend to corroborate Budd, upon the principle tha 
the business of the defendant is a sort of public 
business, and theiremployees a kind of public of- 
ficers; and that the presumption is that they would 
perform their duties according tothe regulations 
of the business.’ See, further, as to presumptions 
of this kind, 2 Daniel Neg. Inst., §§ 1054, 1055, and 
the authorities there, cited. The cases of Musson 
v. Lake, 4 How. 262, and United States v. Koss, 92 
U. 5. 281, are relied on by the defendants in error 
to show that the kind of presumption to which we 
have referred cannot be resorted to for the pur- 
pose of proving a distinct fact necessary to the 
case which it is adduced to support. We do not 
think that those cases impugn the doctrine we have 
laid down. In Musson v. Lake the official certifi- 
cate of a notary that he had demanded payment of 
a foreign bill was held insufficient to prove that he 
had presented the bill itself to the drawees for 
payment, and the presumption that, as a public of- 
ficer, he had done his duty, could not supply this 
omission. But, by the law merchant, the certifi- 
cate of protest is the proper evidencein such cases; 
and although a presentment may have been proved 
by oral testimony, there was no attempt to prove it 
in this way. As the court deemed the certificate 
of protest defective and insufficient, it was a legit- 
imate conclusion that the defect could not be sup- 
plied by mere presumption. In United States v. 
Ross it was sought to deduce, by a presumption of 
law, the essential facts that the claimant’s cotton 
was delivered toa treasury agent, was sold, and the 
proceeds paid into the treasury, when the only 
proof was, and the only facts found by the court of 
claims were, that the cotton was captured and sent 
forward bya military officer -from a station in 
Georgia to certain connecting stations and railroad 
lines leading north, and that there were certain 
funds in the treasury which might have been the 
proceeds of the cotton. Ofcourse, this court held 
that such a finding was insufficient to establish the 
facts referred to. Itis unnecessary to go as far as 
some of the cases referred to have gone, to sustain 
the competency of the evidence offered in the 
present case. The public character of the business 
of a bank, the strict regulations under which its 
business is usually transacted, the care required of , 
its officers and agents in performing their duties, 
bring the case fully within the operation of the 
rule which allows usage and the course of business 


-to be shown forthe purpose of raising a prima 


Sacie presumption of fact in aid of collateral testi- 
mony. We have no hesitation in holding that the 
evidence offered was competent to corroborate the 
testimony of the cashier.”] Knickerbocker Life 
Ins. Co. v. Pendleton, Sup. Ct. U. 8.,Nov. 16, 1885; 
6 Sup. Ct. Repr. 74; affirming on rehearing, S. C.,5 
Sup. Ct. Repr., 314. 
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2. CHARTER Party. [Penalty—Liquidated Dam- 
ages.) Penal Clause in a Charter Party construed 
asa Penalty,and not as Liquidated Damages.— 
The concluding clause of a charter-party, by 
which “to the true and faithful performance of all 
and every of the foregoing agreements” the par- 
ties bind themselves, their heirs, executors, ad- 
ministrators, and assigns, and also the vessel and 
freight and the merchandise to be laden on board, 
each to the other, “in the penal sum of estimated 
amount of freight,” is not a stipulation for liqui- 
dated damages, but a penalty to secure the pay- 
ment of the amountof damage that either party 
may actually suffer from any breach of the con- 
tract. [In giving the opinion of the court, so hold- 
ing, Mr. Justice Gray said: “The principal object 
of this clause appears to be to pledge the ship and 
freight as security for the performance of the 
agreements of the owner on the one hand, and the 
merchandise to be laden on board as security for 
the performance of the agreements of the charterer 
on the other. It isin the form of a penalty; it 
covers alike an entire refusal to perform the con- 
tract, and a failure to perform it in any particular, 
however slight, and for any breach, whether total 
or partial, a just compensation can be estimated 
in damages. At the common law, indeed, before 
the statute of 8 & 9 Wm. III. c. 11, § 8, judgment 
might have been rendered for the full amount of 
the penalty. But ina case like this a court of 
equity would stay proceedings at law upon pay- 
ment of the damages actually suffered. Clark v. 
Barnard, 108 U. S. 436, 453, et seq.; 8. C. 2 Sup. ,Ct. 
Rep. 878; Sioman v. Walter, 1 Brown, Ch. 418; 
Inre Newman, 4 Ch. Div. 724. And at the present 
day, even a court of law would regard such a clause 
in such a contract asa penalty only, and not as 
liquidating the damages. Tayloe v. Sandiford, 7 
Wheat. 18; Van Buren v. Digges, 11 How. 461, 477; 
Higginson v. Weld, 14 Grey, 165; Harrison v. 
Wright, 13 East, 343. In Abb. Shipp. (Shee’s Ed.) 
pt. 4.¢.2,§ 2, speaking of charter-parties, it is 
said that ‘it is usual for each of the parties to these 
contracts to bind himself, his heirs, executors, and 
administrators, and the owner or master to bind 
the ship and her freight, and the merchant the 
eargo to be laden, in a pecuniary penalty for the 
true performance of their respective covenants. 
This is commonly done bya clause at the end of 
the instrument. Such a clause is not the absolute 
limit of damages on either side; the party may, if 
he thinks fit, ground his action upon the other 
clauses or covenants, and may in such action re 
cover damages beyond the amount of the penalty, 
if in justice they shall be found to exceed it. On 
the other hand, if the party sue on such a penal] 
elause, he cannot in effect recover more than the 
damage actually sustained.’ In such cases, ac- 
eordingly, the courts of the United States, sitting 
in admiralty, award the damages actually suffered, 
whether they exceed or fall short of the amount of 
the penalty. The Salem’s Cargo, 1 Spr. 389; 
The Marcella, 1 Woods, 302. In England and in 
this country,a court of admiralty, within the 
scope of its powers, acts upon equitable principles; 
and when the facts before it, in a matter within its 
jurisdiction, are such that a court of equity would 
relieve, and a court of law could not, it is the 
duty of the court of admirelty to grant re- 
lief. The Juliana, 2 Dod. 504, 521; The 
Harriett, 1 W. Rob. 182, 192; The Virgin, 8 Pet. 
538, 550; Brown y. Lull, 2Sum. 443; Hall v. Hurl- 
but, Taney, 589, 600; Richmond v. New Bedford 





Copper Co., 2 Low. 315. The provisions of the 
Civil Code of Louisiana, and the decisions of her 
Supreme Court, tend to show that in the courts of 
that State, in case of a total breach of the contract 
by one party, the other might have judgment for 
the full amount of the penalty stipulated by the 
parties, although for a partial breach he could 
only recover his actual damages. Civil Code La. 
1870, arts. 1945, 2117, 2124, 2125, 2127; ‘M’Nair, v. 
Thompson, 5 Mart. (La.) 525, 563, 564; English v. 
Latham, 3 Mart. (N.S.) 88; Welch v. Thorn, 16 
La. 188, 196; Barrow v. Bloom, 18 La. Ann. 276. 
But the law of Louisiana does not govern this 
question, whether it is treated as a question of con- 
struction of the contract of the parties, or asa 
question of judicial remedy. If it is considered as 
depending upon the intent of the parties as mani- 
fested by their written contract, the performance 
of that contract is to be regulated by the law which 
they must be presumed to have had in view when 
they executed it. Wayman v, Southard, 10 Wheat. 
1,48; Pritchard v. Norton, 106 U. S. 124; s.c.1 
Sup. Ct. Rep. 102. Americans and Englishmen, 
entering into a charter-party of an English ship 
for an ocean voyage, must be presumed to look to 
the general maritine law of the two countries, and 
not to the local law of the State in which the con- 
tract is signed. If it is considered as a question of 
the remedy and relief to be judicially administered, 
the equity and admiralty jurisdiction of the courts 
of the United States, under the national constitu- 
tion and laws, is uniform throughout the Union 
and cannot be limited in its extent, or controlled 
in its exercise, by the laws of the several States. 
U. S. v. Howland, 4 Wheat. 108; Livingston v. 
Story, 9 Pet. 632; Russell v. Southard, 12 How. 
139; Neves vy. Scott, 13 How. 268; The Chusan, 2 
Story, 455; The St. Lawrence, 1 Black, 522; The 
Lottawanna, 21 Wall. 558; Rev. St. §§ 913, 914. 
The circuit court therefore rightly held that the 
charterers were liable only for the amount of dam- 
ages which their breach of the contract had actually 
caused to the owner of the ship.”] Watts v. 
Camors, Sup. Ct. U. S., Nov. 16, 1885; 6 Sup. Ct. 
Repr. 91. 


3. CIVIL PROCEDURE [ Variance-Rev. St. Wis.1878, 
sec. 2669.] Allegation of Delivery at one Place 
and Evidence of delivery at another Place.—Where 
the complaint alleged a contract for delivery of 
iron at one place, and the answer a contract for de- 
livery at a different place, evidence offered by the 
plaintiff, which tended to support the averment of 
the answer, was properly admitted, under § 2669 
of the Revised Statutes of Wisconsin, the defend- 
ants having failed at the trial to prove that they 
were misled by the variance between the complaint 
and the proof. [In the opinion of the court, by 
Mr. Justice Woods, it is said: [“Itis clear that, 
under § 2669 of the Revised Statutes of Wisconsin, 
which constitutes a rule for the guidance of the 
Federal Courts in that State, this assignment of 
error is not well taken. The section mentioned 
provides: ‘No variance between the allegations in 
pleading and the proof shall be deemed material 
unless it shall actually m’slead the adver rty 
to his prejudice in maintaining his action or de- 
fense on its merits. Whenever it shall be alleged 
that a party has been so misled, the fact shall be 
proved to the satisfaction of the court in what re- 
spect he has been misled, and thereupon the court 
may order the pleading to be amended upon such 
terms as may be just.’ The answer of the plain- 
tiffs in error denied that the contract provided for 
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the delivery of the iron in Milwaukee, and averred 
that the iron was to be delivered at Coplay. We 
do not think that evidence offered by the defend- 
antin error, which tended to establish the aver- 
ments of the answer rather than of the complaint, 
was such a variance as could mislead the plaintiffs 
in error to their prejudice in maintaining their de- 
fense upon the merits; but, if they had been 
really misled, they should have proved the fact to 
the satisfaction of the court upon the trial. Hav- 
ing neglected to do this, they cannot now com- 
plain. Itisclear that, under the statute of Wis- 
consin, the plaintiffs in error had no just ground 
of exception to the admission of the evidence ob- 
jected to. Bonner v. Home Ins. Co.,13 Wis. 677; 
Leopold v. Van Kirk, 29 Wis. 553; Giffert v. 
West, 33 Wis. 617. These cases show that 
the discrepency between the pleading and the 
proof was a variance within the meaning of 
the statute of Wisconsin, and that the section 
cited is applicable to the question in hand.’’] 
Pope v. Allis, 8. C. U. 8. Nov. 9, 1885; 6 Sup. Ct. 
Repr. 69. 


4. SALES OF RERSONAL PROPERTY. [Rescission]. 
Sale of Specified Quality of Goods not in Exist- 
ence,and Right to Rescind because Goods are of 
Injerior Quality.—Where goods of a specified 
quality, not in existence or ascertained, are sold, 
and the seller undertakes to ship them to a distant 
buyer, and, when they are made or ascertained, 
delivers them to a carrier for the buyer, the lattcr, 
on their arrival, has the right, if they are not of the 
quality required by the contract, to reject them 
and rescind the sale, and, if he has paid for them, 
to recover back the price in a suit against the sel- 
ler. In giving the opinion of the court Mr. Justice 
Woods said: “‘The assignment of error mainly re- 
lied on by the plaintiffs in error is that the court 
refused to instruct the jury to return a verdict for 
the defendants. Thelegal proposition upon which 
their counsel based this request was that the pur- 
chaser of personal property, upon breach of war- 
ranty of quality, cannot, in the absence of fraud, 
rescind the contract of purchase and sale, and sue 
for the recovery of the price. And they contended 
that, as the iron was delivered to defendant in er- 
ror either at Coplay or Elizabethport, and the sale 
was completed thereby, the only remedy of the de- 
fendant in error was by a suit upon the warranty. 
It did not appear that at the date of the contract 
the iron had been manufactured, and it was shown 
by the record that no particular iron was segre- 
gated and appropriated to the contract by the 
plaintiffs in error until a short time before its ship- 
ment, in the latter part of April and the early part 
of May. The defendant in error had no opportu- 
nity to inspect it until it arrived in Milwaukee, and 
consequently never accepted the particular iron 
appropriated to fill the contract. It was estab- 
lished by the verdict of the jury that the iron 
shipped was not of the quality required by the con- 
tract. Under these circumstances the contention 
of the plaintiffs in error is that the defendant in 
error, although the iron shipped to him was not 
what he bought, and could not be used in business, 
was bound to keep it, and could only recover the 
difference in value between the iron for which he 
contracted and the iron which was delivered to 
him. We do not think that such is thelaw. When 
the subject-matter of a sale is not in existence, or 
not ascertained at the time of the contract, an un- 
dertaking that it shall, when existing or ascer- 
tained, possess certain qualities, is not a mere 





warranty, but a condition, the performance of 
which is precedent to any obligation upon the ven- 
dee under the contract; because the existence of 
those qualities being part of the description of the 
thing sold becomes essential to its identity, and 
the vendee cannot be obliged to receive and pay 
for a thing different from that for which he con- 
tracted. Chanter v. Hopkins, 4 Mees. & W. 404; 
Barr v. Gibson, 3 Mees. & W. 390; Gompertz v. 
Bartlett, 2 El. & Bl. 849; Okell v. Smith, 1 Stark, 
N. P. 107; notes to Cutter v. Powell, 2 Smith Lead. 
Cas. (7th Amer. Ed.) 37; Woodle v. Whitney, 23 
Wis. 55; Boothby v. Scales, 27 Wis. 626; Fairfield 
v. Madison Manuf’g Co., 38 Wis. 346. See, also, 
Nichol v. Godts, 10 Exch. 191. So, ina recent case 
decided by this court, it was said by Mr. Justice 
Gray: ‘A statement’ in a mercantile contract ‘des- 
criptive of the subject-matter, or of some material 
incident, such as the time or place of shipment, is 
ordinarily to be regarded as a warranty in the 
sense in which that term is used in insurance and 
maritime law; that is to say, a condition precedent 
upon the failure or non-performance of which 
the party aggrieved may repudiate the whole con- 
tract.’ Norrington v. Wright,115 U. 8. —-; 8. c., 
ante,12. See, also, Filley v. Pope, 115 U. 8. —; 
8. C., ante, 19. Andso, when a contract for the 
sale of goods is made by sample, it amounts to an 
undertaking on the part of the seller with the buy- 
er that all the goods are similar, both in nature 
and quality, to those exhibited, and if they do not 
correspond, the buyer may refuse to receive them; 
or, if received, he may return them in a reasona- 
ble time allowed for examination, and thus re- 
scind the contract. Lorymer v. Smith. 1 Barn. & 
C.1; Magee vy. Billingsley, 3 Ala. 679. The au- 
thorities cited sustain this proposition: that when 
a vendor sells goods of a specified quality, but not 
in existence or ascertained, and undertakes to ship 
them to a distant buyer, when made or ascertained, 
and delivers them to the carrier for the purchas- 
er, the latter is not bound to accept them without 
examination. The mere delivery of the goods by 
the vendor to the carrier does not necessarily bind 
the vendee to accept them. On their arrival he 
has the right to inspect them to ascertain whether 
they conform to the contract, and the right to in- 
spect implies.the right to reject them if they are 
not of the quality required by the contract. The 
rulings of the circuit court were in accordance 
with these views. We have been referred by the 
plaintiffs in error to the cases of Thornton vy. 
Wynn, 12 Wheat. 184, and Lyon v. Bertram, 20 
How. 149, to sustain the proposition that the de- 
fendant in error in this case could not rescind the 
contract and sue to recover back the price of the 
iron. But the cases are notin point. In the first, 
there was an absolute sale with warranty and de- 
livery to the vendee of a specific chattel, namely, a 
race-horse; in the second, the sale was of a speci- 
fied and designated lot of flour which the vendee 
had accepted, and part of which he had used, with 
ample means to ascertain whether or not it con- 
formed to the contract. The cases we have cited 
are conclusive against the contention of the plaint-, 
iffs in error. The jury has found that the iron 
was not of the quality which the contract re- 
quired, and on that ground the defendant in error, 
at the first opportunity, rejected it, as he had a 
righttodo. His suit to recover the price was, 
therefore, well brought. Other errors are as- 
signed, but, in our opinion, they present no 
ground for the reversal of the judgment, and do 
not require discussion. Judgment affirmed.” To 








Vo. 22.] 


THE CENTRAL LAW JOURNAL. 


141 








this case the learned editor of the Supreme Court 
Reporter appends a useful note in which the fol- 
lowing additional cases are cited: Winsor v. Lom- 
bard, 18 Pick. 57; Bagley v. Cleveland Rolling- 
mill Co., 21 Fed. Rep. 159. See Clare v. Maynard, 
7 Car. & P. 741; Cox v. Walker, Id. 744; Swett v. 
Patrick, 12 Me. 9; Ryerson v. Chapman, 66 Me. 
557; Lewis v. Peake, 7 Taunt. 153. Correio v. 
Lynch, 3 Pac. Rep. 889. Singer v. Brockamp, 24 
N. W. Rep. 189; Philadelphia Whiting Co.v. De- 
troit White Lead Works, 24 N. W. Rep. 881; Bag- 
ley v. Cleveland Rolling-mill Co., 21 Fed. Rep. 159; 
Dailey v. Green, 15 Pa. St, 118; Cosgrove v. Bur- 
nett, 20 N. W. Rep. 359; Correio v. Lynch, 3 Pac. 
Rep. 889; Dawes v. Peebles, 6 Fed. Rep. 856; Mur- 
ray v. Smith, 4 Daly, 277; Gerst v. Jones, 32 Grat. 
524.] Pope v. Allis, Sup. Ct. U. 8., Nov. 9, 1885; 
6 Sup. Ct. Repr. 69. 


5. SALES OF REAL PROPERTY. [Mortgage.] Pur- 
chase subject to Incumbrance is not an Agreement 
to Discharge Incumbrance.—A mere agreement to 
take land subject to an incumbrance specified in 
the deed is not an agreement to assume and pay 
the incumbrance. To render the vendee person- 
ally liable there must be words importing that he 
will pay the debt. [In the opinion of the court by 
Woods, J., it issaid: ‘*There must be words in 
the deed of corveyance from which, by fair im- 
port, an agreement to pay the debt can be inferred. 
This was expressly held in Elliott v. Sackett, 108 
U. 8. 182; s.c.2 Sup. Ct. Rep. 375, where Mr. 
Justice Blatchford, in delivering the judgment of 
this court, said: ‘An agreement merely to take 
land, subject to a specified incumbrance, is not an 
agreement to assume and pay the incumbrance. 
The grantee of an equity of redemption, without 
words in the grant importing in some form that he 
assumes the payment, does not bind himself per- 
sonally to pay the debt. There must be words im- 
porting that he will pay the debt to make him per- 
sonally liable.’ To the same effect see Belmont v. 
Coman, 22 N. Y. 488; Fiske v. Tolman, 124 Mass. 
254; Hoy v. Bramhall, 19 N. J. Eq. 78; Fowler v. 
Fay, 62 Ill. 375.”"] Shepherd v. May, Sup. Ct. U. 
S., Nov. 23, 1885; 6 Sup. Ct. Repr. 119. 


6. SPECIFIC PERFORMANCE. '[Renewal of Notes.] 
Specific Performance of an Agreement to renew 
notes refused under the circumstances.—Where a 
lender had agreed to supply the borrower with 
money from time to time, taking notes therefor, 
and to renew the notes if desired, and such notes 
were secured by stock of a manufacturing com- 
pany; and the b6rrower did not seek a renewal 
until four months after the first note became due, 
and then did not tender full performance on his 
part; and meanwhile the hypothecated stock had 
been watered 100 per cent., and the borrower was 
unwilling to increase the number of shares hypo- 
thecated,—the borrower is not entitled to a decree 
for specific performance of the agreement to re- 
new. Nor wiil the fact that the holder had assign- 
ed the notes in violation of the agreement, but re- 
covered them again, entitle the maker toa more 
favorable consideration. [In giving the opinion of 
the court, Mulkey,J., among other things said: It 
is to be remarked in the first place, courts of chan- 
cery have a large discretion in this class of cases. 
It is true it is a judicial discretion, and is therefore 
subject to review where relief is denied in a case 
clearly brought within the general principles which 
control courts of equity in the exercise of this 
branch of their jurisdiction. A court of review, 


however, before interposing in any case must be 
able to say there has been an abuse of the discre- 
tion. It results from this general principle that 
every case of specific performance must necessarily 
depend in a large degree upon its own special cir- 
cumstances. Andrews vy. Sullivan, 2 Gilman, 327; 
Fish v. Leser, 69 Ill. 394; Allen v. Woodruff, 96 Ill. 
11; Radcliffe v. Warrington, 12 Ves. Jr. 332. Again, 
the general rule clearly is that a court of equity 
will not decree the specific performance of a con- 
tract relating to personal property unless there is 
some element or feature in it to show that the re- 
lief at law might not be adequate; as, where the 
measure of damages resulting from the non-per- 
formance of the agreement are uncertain or diffi- 
cult to ascertain,or where the thing contracted for as 
to the complainant has some intrinsic or special value 
and the like. The contract sought to be specifically 
enforced in this case is one relating solely to per- 
sonal property. No special feature in the case has 
been suggested as authorizing the relief sought, 
and the only authority cited as supporting the 
theory of the bill is McMullen v. Vanzant, 73 Ill. 
192.”"] Cohn v. Mitchell, 8. C.Ill., Nov. 14, 1885. 
3 North E. Repr. 420. 











CORRESPONDENCE. 


EXEMPTION LAWS AND FOREIGN GARNISH- 
MENTS. 
To the Editor of the Central Law Journal: 

“J. W.S.,”? in 22 Cent. L. J. 44, cites the 52 Mo. p. 
290, as authority, showing how a debtor may prevent 
the evasion of exemption laws, in garnishment pro- 
ceedings instituted ina State where the debtor does 
not reside. The case cited is not in point, and I have 
not found a satisfactory solution to this question, and 
would be thankful for some authority “‘in point.” The 
principle asserted in the case of Pierce v.C. & N. W. 
R. R., 86 Wis. p. 288 (2 Cent. L. J. 377, and note, which 
see), has been rejected by several other courts. 25 
Ohio St., 320; 43 Iowa, 885; More v. C. R.I. R. R.,3 
Cent. L. J. 464. “ORTIS.” 


SOME MORE OLEOMARGARINE LAWS. 
To the Editor of the Central Law Journal: 

In my note to People v. Marx, 21 Cent. L. J. 337, I 
cited only one case on the oleomargarine question. 
Since then I have found several.. For some reason sev- 
eral cases on this subject escaped my attention, al- 
though I made diligent search for them. For the con- 
venience of those desiring them, I cite the cases that I 
have found since the writing of that note. Such a law 
does not violate any provision of the Constitution of 
the United States. Jn re Brosnahor,4 McCrary, 1. 
The fact that the oleomargine sold was manufactured 
under letters patent from the United States is no de- 
fense to an indictment requiring its ingredients to be 
stamped on the package containing it. Palmer v. 
State, 16 Rep. 244; s. c., 70 Cin. L. Bul. 6; 39 Ohio St. 
236. A similar statute is in force in Pennsylvania, 
Commonwealth v. Porter, 14 Phila. 372. The New 
York statute was held valid by the Supreme Court. 
People v. McGann, 31 Alb. L. Jr. 288. 

Crawfordsville, Ind. W. W. THORNTON. 


WHETHER GARNISHEE BOUND TO CLAIM EX- 
EMPTION FOR DEBTOR. 
To the Editor of the Central Law Journal: 
In Vol. 21, No. 25, of December 18, 1885, in first ar- 
ticle, on page 521, “Notes of Recent Decisions,” you 
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say, on lines (after head) No. 24, 25, 26 and 27, that 
“The railway company cannot set up his (the debtors) 
right of exemption, since that is a right personal to the 
debtor, which cannot be pleaded by the garnishee.” 

This is a matter that seems very p ain. I understand 
that an exemption is a privilege, which may or may 
not be claimed, and that it is a personal privilege, to be 
claimed only by the exemptionist. No outsider (or 
garnishee) hasa right to setit up. I have held this 
position all the time. Our circuit judges hold other- 
wise. Our Supreme Court have never passed directly 
on the point. If the point is fully discussed in a late 
decision, please inform me where I can get it. 

Water Valley, Miss. M. E. SULLIVAN. 


(There are several decisions so holding, but we have 
not time to look them up. There are also decisions 
taking the opposite view. The subject is discussed in 
Thompson on Homesteads and Exemptions, §§ 860 to 
867 andthe decisions down to 1878 collected.—Ed. C. 
L. J.) 








QUERIES AND ANSWERS.* 








[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
o he editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 

16. WHO LOSES THE MONEY?—A. receives by mail 
from customer a check. B., A.’s book-keeper, opens 
mail, takes check and endorses A.’s name to same, 
over his (B.’s) initial, and turns check over to C. in 
payment of a personal account. C. asks no question 
of B., as to his authority to endorse A.’s name, but 
collects the money. B. had no authority to endorse 
A.’s name to checks received, except when A. was ab- 
sent from the city, and then only for deposit in A.’s 
bank. A. was not absent when check was endorsed. 
B. dies insolvent. A. discovers check in hands of cus- 
tomer, and brings suit on same in his own name 
against C. for the recovery of the amount of the check, 
Can he recover? Cite authorities. C.F. M. 





17. INFORMATION CHARGING SEVERAL OFFENSES. 
—Under the practice by information here in our coun- 
ty, the prosecuting attorney, under § 1527 Revised 
Statute of Mo., charges a defendant in one information 
with disturbing peace of neighborhood and family and 
person, and tries him on this kind of a charge, intro- 
ducing evidence as to all. The objection that three 
crimes are charged in one information is overruled by 
the court. : Are not there three distinct and 
separate crimes? And can a defendant be regularly 
tried for all of them in one information and one count? 
See 82 Mo. 86. M. M. CRANDALL.’ 





QUERIES ANSWERED. 


Query No. 4.—[22 Cent. L. J., 45.] CONSTRUCTION 
OF A WILL.—A testator devises her farm, in equal 
shares, to her five children, L., W., H., E. & N., and 
the next clause says: “And I hereby appoint my two 
sons, H. & W., trustees for my son N., the said trus- 
tees to have the care and control of his part of the 
aforesaid estate, to be used for his maintenance as they 
think proper, and if he should die before all or any 
part of it is used for himself, then to be equally divided 
between the four remaining children or their lawful 
heirs.” N.is aman of sound mind and transacting 
business for himself, and owns other property, but not 
successful in accumulating and saving money. He 





desires to sell his interest to H., one of the trustees. 
Can the trustee buy and get a good title, provided the 
other three children of the testator join in a deed to 
said share? Have the trustee’s the power to sell N.’s 
interest in order to pay him the entire proceeds? Can 
they discharge themselves of said trust by paying the 
whole sum to N., or must they only pay as required 
for his maintenance? Can N. sue for partition of said 
lands? LEx. 


Answer.—Perry mentions two ways of terminating 
a trust, (1) by accomplishment of the purpose for 
which the trust was created, and (2) by decree, if at 
the instance of all persons who are or may be iaterest- 
ed, and sui juris. Speaking of the latter way he ob- 
serves, ‘‘It was for sometime doubtful whether atrust 
could be thus terminated prior to the time contem- 
plated by the testator; but itis now well settled that 
where all of the parties are capable of acting and de- 
sire to terminate the trust, courts will decree its 
determination.” 2 Perry Trusts, § 920: Smith v. Har- 
rington, 4 Allen, 566. If this is true, it would seem to 
be equally within the power of the parties to do the 
same by contract, though the decree would be the 
safer course, on account of the proof it affords. It is 
unsafe for trustee to purchase from cestui que trust, 
owing to the fraud which the law implies. Thornton 
v. Irwin, 43 Mo. 153. The trustee has no power to sell 
and pay over the proceeds to N. The power of the 
trustee, and the interest of N. in the property is limit- 
ed to maintenance; at N.’s death, the ‘‘four remaining 
children,” etc., are entitled to the residue, though of 
course they may release this by proper conveyance. 

Sed 


Query No. 5. [22 Cent. L. J. 45.] Burtt His HousE 
ON THE WRONG LoT.—A. bought lot 3, negotiated a 
loan to build a house, gave a mortgage; afterward 
sold lot 3 to B., who assumed the payment of the mort- 
gage. It was discovered after B. bought lot 3, that 
the house, built out of money secured on mortgage, 
was by mistake built on lot 2. B. then bought lot 2. 
B. is insolvent. Question: On foreclosure can lot 2 be 
sold? SUBSCRIBER. 


Answer.—The mistake in the lot was made by B. and 
the mortgagee. B. neither owned nor mortgaged lot 
2. A. succeeded to the title of the vendor, whose 
right of alienation was not embarrassed by mistakes of 
third parties. There was no mortgage upon lot 2, and 
therefore no right of sale on foreclosure. Whether B. 
had an equity in respect to the value of improvements 
erected by mistake upon lot 2, and whether that equity 
will enure to the mortgagee, are questions not em- 
braced in your query; but see Shroyer v. Nickell, 56 
Mo. 264; Schwickerath v. Cooksey, 53 Mo. 75; Flynn v. 
Heryr, 4 Mo. Appl. 360. 9 


Query No. 9. [22 Cent. L. J. 45.] NON-RESIDENT 
WITNESS REFUSING TO PRODUCE DOCUMENT.—An 
unwilling witness residing in Missouri, is in possession 
of a document necessary as evidence on the trial of an 
action pending in a sister State between residents there- 
of. How can he be required to produce the document? 





Answer.—The witness cannot be compelled to sur- 
render his papers to be used in a foreign jurisdiction. 
But the party may use secondary evidence as to their 
contents, after showing that the originals are in a for- 
eign State. St Louis Perpetual, etc. v. Cohn, 9 Mo. 
421, 443. G. D. B. 
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RECENT PUBLICATIONS. 


TRIAL OF DANIEL GIDDINGS FOR SHOOTING BENJA- 
MIN WILTSHIRE, August 5th, 1882, near Chillicothe, 
Ohio. A complete record by the official steno- 
grapher, N. F. Deane. Hillsboro, Ohio. Printed 
at the Highland News Office. 1885. : 
This book, of 436 pages in small type, rehearses the 

story of a man’s wife becoming unfaithful to him and 
committing adultery with another man; of his making 
unsuccessfnl attempts to kill the destroyer of his do- 
mestic peace, and finally succeeding; and of a incon- 
siderate State’s attorney, who put the State of Ohio to 
the cost of prosecuting him under an indictment for 
murder, which farce resulted in the usual verdict of 
not guilty. 





AMERICAN CRIMINAL REPORTS, VOL. IV.—A series 
designed to contain the latest and most important 
criminal cases determined in the Federal and State 
courts in the United States, as well as seiected cases, 
important to American lawyers. From the English, 
Irixh, Scotch and Canadian Law Reports. With 
notes and references. By John Gibbons, of the 
Chicago Bar. Vol. IV. Chicago: Callaghan & Co. 
1885. 


The aim of the editor has been to collate the latest 
and most important cases, and to give them in full. 
He has also endeavored to make accurate and trust- 
worthy notes upon such topics embraced in the deci- 
sions as seemed worthy of annotation. With this end 
in view, he has collected enough cases in the volume 
before us to make, with the notes and index, about 675 
pages. The book is printed in large, open type, pleas- 
ant to the eye and easy to read, and we understand is 
sold at $6 per volume. It may be doubted whether 
this series, at $6 per volume, can compete with the 
Criminal Law Magazine, which will give in the course 
of a year for $, two volumes (unbound) of about 800 
pages each, composed to a large extent, of similar 
matter. That publication gives, in addition to select 
cases, some of which are annotated, leading articles on 
subjects relating to criminal law and procedure, ard 
also a digest of criminal cases not published in full. 
Nevertheless, many professional workers may have a 
choice in favor of a volume which consists merely of 
annotated cases. If so, this volume will no doubt fully 
answer their wants. 





Car TRUST SECURITIES.—A paper read at the eighth 
meeting of the American Bar Association, by Fran- 
cis Rawle, of the Philadelphia Bar. 


This is a technical discussion of a species of mort- 
gage or billof sale of the rolling stock of railway 
companies, which has come into vogue during recent 
years, and which was at one time regarded by invest- 
ers as a first class security, but the value of which has 
been considerably shaken by recent decisions of the 
courts. Mr. Rawle examines these decisions with ex- 
haustive detail in a pamphlet fifty pages in length. We 
thought at one time of republishing it, but we find that 
its length precludes the undertaking. Itis published 
in full in the transactions of the American Bar Asso- 
ciation, and the learned author has a number of extra 
copies for distribution. 





WILLIAMS ON REAL PROPERTY, 6TH AMERICAN EDI- 
TION —Principles of the law of real property, in- 
tended as a first book for the use of students in con- 
veyancing. By Joshua Williams, Esq., of Lincoln’s 
Inn, one of Her Majesty’s Counsel. 6th American 
Edition, with notes and references, by Wm. Henry 
Rawle and the Hon. Jas. T. Mitchell, and additional 
notes and references by E. “oN Mitchell. Phila- 
delphia: T. & J. W. Johnson & Co. 1836. 





The first edition of this work appeared in England 
in 1844. It has now reached the fifteenth edition in 
that country, and the sixth in this. Its merits are well 
known to the legal profession. The text is an excel- 
lent treatise in outline of the English law of real prop- 
erty as it existed forty years ago. The recent English 
editions have been very much taken up with late En- 
glish statutes, which have codified 10 a very great ex- 
tent, the law of real property in that country. The 
American editors have wisely eliminated from the text 
these statutes, and have also omitted those portions of 
the original work which relate to topies exclusively 
English, such as advowsons, tithes, and copyholds. 
The American notes are not very extensive; nor need 
they be, because the book is confessedly a bouk of 
principles, and does not purport to be an index to al} 
the American case law on the subject of real property. 

It would perhaps be unjust to attempt a comparison 
between this and the other leading American one-vol- 
ume work on this subject, that of Professor Tiedeman, 
of the law school of the University of Missouri, with- 
out a very thorough acquaintance with both. But, 
from such an acquaintance as we have with each work, 
we incline to think that this work will give the student 
the better view of the English law of real property as 
it was transmitted to this country by inheritance, so to 
speak; while Prof. Tiedeman’s work will give him a 
better view of the same law as it exists in this country 
to-day. It ought to be added that the latter work is 
receiving from the more learned and critical portion 
of the profession a recognition which must be flatter- 
ing to the learned author and pleasing to his friends. 
He has been lately called upon to deliver a course of 
lectures on the subject of real property at the Boston 
University School of Law. 





A CODE OF EVIDENCE. Edited, with Notes and Ref- 
erences, by Charles D. Baker, of the Corning Bar. 
New York: Martin B. Brown. 1885. 


This is the fourth part of a code of criminal proce- 
dure, which was originally drawn up in 1850 by a com- 
mission appointed by the legislature of the State of 
New York, in obedience to a requirement of the Con- 
stitution of that State. It has never been adopted as 
a law. It consists of 224 sections, and in this very 
small compass states the leading rules of the law of 
evidence. It is small enough to be carried in one’s 
vest pocket. Mr. Baker has added a number of useful 
notes to it. 





REPORT OF THE EIGHTH ANNUAL MEETING OF THE 
AMERICAN BAR ASSOCIATION. Held at Saratoga 
Springs, New York, August 19th, 20th and 21st, 1885. 
Philadelphia: Dando Printing and Publishing Co. 
1885. 

The proceedings of this important body of lawyers 
seem to increase in volume and interest with each suc- 
ceeding meeting. The present volume contains 474 
pages of matter, the most interesting portion of which 
is the running debate on the report of the special com- 
mittee on delay and uncertainty in judicial administra- 
tion. The stenographer employed by the association 
has succeeded in reproducing what was said very accu- 
rately, leaving out, of course, some of the melodram- 
atic portions of it. For instance, he was not able to 
photograph with his pen the scene which took place 
when Gen. Pryor, of New York, crossed the hall to 
shake hands over the chasm with Mr. Sherman, of Chi- 
cago, after some harsh things which had been said 
concerning the report read by Prof. Baldwin on the 
surveillance of professional criminals. 

This report reminds us of the fact that the executive 
committee, after taking the sense of the meeting, com- 
mitted the grave mistake of substituting what was 
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called a “‘collation”—cold salad and champagne—for 
the usual bar dinner. We hope that mistake will not 
be repeated next year. A dinner is satisfactory; a so- 
called “collation” isa dreary abomination. It ought 
also to be stated that the subject of delay and uncer- 
tainty in judicial administration will probably come up 
for discussion at the next meeting, upon the new re- 
port of the reorganized special committee on that sub- 
ect. 
Another matter of special interest and of great im- 
portance, upon which the members should prepare 
themselves, is the report of the Committee on Juris- 
prudence and Law Reform on the Surveillance of Pro- 
fessional Criminals. This report was read by Profes- 
sor Simeon E. Baldwin, of Connecticut, who is under- 
stood to have been the author of it. It takes a strong 
and severe stand in favor of the propriety of keeping 
professional criminals under a State of police surveil- 
lance, as they do in France and other countries of Con- 
tinental Europe. Its reading created quite an explo- 
sion of indignation from one or two members, but the 
cooler heads of the association seemed to take a favor- 
able view ofits recommendations. We believe that these 
recommendations, though severe, are on thewhole judi- 
cious. The machinery of criminal justice in vogue in 
most of the States is inadequate to the punishment of 
crime and the protection of society. Persons convicted 
of such crimes as burglary and larceny in dwelling 
houses generally return to the same occupations after 
serving aterm inthe penitentiary. The probation is 
of no benefit to them. It is right that the police should 
have them registered and should know where they 


are. 

Another thing which ought to engage the attention 
of the association in the same connection is the pro- 
priety of establishing a penal colony, say in Alaska, or 
in some of the islands of the Aleutian Chain. Our 
penitentiaries are unsuitable for professional criminals. 
They should be sent to a penal colony, and the colder 
the climate the better. A low state of the thermometer 
will have a tendency to improve their morals and 
make them better citizens when they are permitted to 
return after sentence or on ticket-of-leave. Our peni- 
tentiares are nurseries of crime. The professional 
thieves, burglars and safe-blowers are thrown together 
with young men who have committed such crimes as 
assault with intent to kill or menslaughter and who 
notwithstanding the same are capable of becoming 
good citizens. This contamination is very injurious to 
them. The female sewage of our large cities might 
also be turned into these penal colonies to wive with 
the ticket-of-leave men there, and in that way useful 
colonies might be founded. 








JETSAM AND FLOTSAM. 

OH, THE WITCHES !—[Chicago, Jan. 14, 1886. Ed. 
Jetsam and Flotsam:] I send you the following clip- 
ping, from a recent number of The Princetonian, 
Princeton College, N. J., which you may deem of 
sufficient interest to the bar to publish in your valuable 
paper: J. B.S. 

“An unrepealed law of New Jersey, passed while 
the State was a British colony, reads as follows: ‘That 
all women of whatever age, rank, profession or de- 
gree, whether virgins, maids or widows, who shall, 
after this act, impose upon, seduce and betray into 
matrimony any of his Majesty’s subjects by virtue of 
scents, cosmetics, washes, paints, artificial teeth, false 
hair or high-heeled shoes, shall incur the penalty of 
the law now in foree against witchcraft and like mis- 
dem >anors.’ ” 





JUDGMENTS WITH AN IF.—A well considered deci- 
sion against awarding an injunction in advance of im- 
minent danger is that of Pearson, J,, in Fletcher vy. 
Bealey, 33 Weekly Rep., 745. The plaintiff sought an 
injunction to restrain the defendants from depositing 
vat waste from their alkali works on land lying on the 
bank of the Irwell, near Manchester, about a mile and 
a half above the plaintiff’s works, on the ground that 
a deleterious liquid must eventually flow therefrom 
and get into the river to the inevitable destruction of 
the plaintiff’s business. The plaintiff did not allege 
that he had suffered any damage; in fact, it was ad- 
mitted that the liquid had not yet begun to flow. 
Held, that the plaintiff’s action could not be maintain- 
ed, inasmvch as to sustain a quia timet action for an 
injunction it must be shown that there was imminent 
danger, and that the danger, if it arose, would be so 
substantial that it would be impossible for the plaintiff 
to protect himself against it; that in the present case 
it was possible to avert the danger by a proper sys- 
tem of drainage; and further, before the liquid began 
to flow, some method of rendering it innocuous might 
pe discovered. In reaching this conclusion, the Court 
reviewed Earl of Ripon v. Hobart,3 Myl. & K., 169; 
Attorney-General v. Corporation of Kingston, 13 W. 
R. 888; Salvin vy. North Brancepeth Coal Co., L. R., 9 
Ch. Div. 712. As the event might prove that the ac- 
tion was only premature, it was held that the judg- 
ment should be without prejudice to any future pro- 
ceedings on the part of the plaintiff in case the opera- 
tions of the defendants should occasion a nuisance, or 
in case the plaintiff should apprehend an immediate 
nuisance or danger if the operations of the defendants 
were continued. In contrast to this case is the recent 
decision bya divided court in People v. Gold Run 
Ditch & Mining Co., Cal., 1884, 4 Pac. Rep. 1150, to 
the effect thatitis not the duty of a court to make 
provision in its final judgment for a re-opening ora 
renewal of a controversy which it closes by its judg- 
ment. Therefore where it was adjudged that a plain- 
tiff was entitled to a perpetual injunction restraining 
certain acts of defendant which amounted toa nuisance, 
it was held erroneous for the court to provide in its 
judgment for the annulling and setting aside of the 
decree when it should appear that defendant had pro- 
vided means for abating such nuisance. In Rhodes v. 
Jenkin ,52 L.T.R., N. S., 806,a question of equity 
practice of some significance was determined in re- 
spect to the effect of reserving a cause for further con- 
sideration on the one hand, or, on the other, reserving 
leave to apply on the foot of the decree. The action 
was forthe administration of an estate, there being 
trustees having the usual powers of sale and manage- 
ment. The decree disposed of all the questions pend- 
ing and contained no clause reserving the case for fur- 
ther consideration; but it did give the usual general 
leave to either party to apply, and also special leave to 
apply, as to the raising of certain legacies. After the 
decree, the trustees went on and sold further proper- 
ty, and it was now claimed that because they proceed- 
ed without applying on the foot of the decree they 
were not entitled to costs, and their right to proceed 
in that manner at all was questioned. The court held 
against this contention. Pearson, J., said: If I were 
to say that when a suit has been instituted and every- 
thing has been done by the court which is necessary, 
the mere reservation of liberty to apply is to cripple all 
the powers of the trustees, and make an application to 
the court necessary for every sale or other step in the 
management of the estate, I should, to my mind, be 
perpetuating the tyranny of an administration decree 
for no purpose. It might be different if the sale were 
impeached.—Daily Register (N. Y.) 











